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P-R-O-C-E-E-D-I-N-G-S1

(2:23 p.m.)2

CHAIRPERSON GRIFFIS:  Good afternoon,3

ladies and gentlemen.  4

Let me call to order our afternoon public5

hearing of the Board of Zoning Adjustment of the6

District of Columbia for the 10th of January 2006.7

I appreciate everyone's patience with us8

in getting started.  As I know you know, our morning9

went well over our established scheduled time.  10

But I am Geoff Griffis, Chairperson.11

Joining me today is Ms. Miller, our Vice Chair, and12

Mr. Etherly, our esteemed colleague on the Board.13

Representing the National Capital Planning Commission14

with us is Mr. Mann, and representing the Zoning15

Commission with us this afternoon is Mr. Parsons.16

Copies of today's hearing agenda are17

available for you.  They are located where you entered18

the hearing room.  You can pick one up and see where19

we are on the schedule, and what we will accomplish or20

call today for processing.21

I'm going to run through our openings very22

quickly, so I will restate anything that we need to if23

there are questions, or as we get into hearings, if24

there are questions of our procedure.25
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Let me say -- first of all, let me ask1

everyone to turn off cell phones and beepers, so that2

we don't have a disruption of the proceeding.  There's3

several important aspects of our proceedings.  First4

of all, that is the transmission and the recordation5

of that.6

Normally, if you haven't been here before7

-- I think most of you probably have been -- you know8

we are finishing up a major renovation of the public9

spaces in the Office of Zoning.  So normally I would10

say that we are being transmitted live on the website.11

We are not connected yet; however, we are creating an12

official transcript of the record, and that is, of13

course, by the Court Reporter sitting on the floor to14

my right.15

Attendant to that, we ask when you come16

forward to speak to the Board -- first of all, you'll17

have a seat and speak into a microphone.  Nothing can18

happen in this room that is on the record that isn't19

on a microphone.  So if you shout at me from the back20

of the room, it will be amusing, but only for our21

benefit and not for the transcripts or the official22

record.23

So, that being said, you need to come24

forward and make sure that all of your statements are25
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read on the record.  1

I would ask that you state your name and2

address first, and only once.  Obviously, that's to3

establish who are you for the record, and then you can4

proceed.  I would also ask that you fill out two5

witness cards prior to coming forward to address the6

Board.  Witness cards should be on the table where you7

entered in the hearing room.  They are also available8

directly in front where you'll provide testimony.9

Those two cards go to the Court Reporter prior to10

coming forward.11

The order of procedure for special12

exceptions and variances is as follows.  First, we13

hear case presentation by the applicant.  Second, we14

will hear any government reports attendant to the15

application.  Third, we will hear from the Advisory16

Neighborhood Commission within which the property is17

located.  Fourth, we will hear persons or parties in18

support of the application.  Fifth would be persons or19

parties in opposition to the application.  And sixth,20

finally, we will allow the applicant to make closing21

remarks or to bring rebuttal witnesses as they would22

need.23

The order for appeals is similar.  I won't24

go through that until we call an appeal, and I'll get25
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into the specifics of that.  The importance of all of1

it, though, is cross examination.  And cross2

examination of witnesses is permitted by the applicant3

and parties in a case.  The ANC within which the4

property is located is automatically a party in the5

case, and, therefore, is a full participant -- puts on6

a case, and is able to cross examine witnesses in that7

case.8

Everyone, of course, is able to9

participate in any of our hearings as a person to10

provide testimony or as a party, if established as11

such.  12

The record will be closed at the13

conclusion of the hearings on cases, and it's14

important to understand that.  As you saw perhaps the15

tail end of our deliberations this morning, we16

deliberate solely and only -- exclusively on the17

record that's created before us, and that record is18

created in this room on the record.19

So everything that you want us to20

deliberate on must be based -- must be on the record,21

and it will -- the record will close, and we won't22

have any other opportunity to receive additional23

information at the closing of the hearing.  That is,24

of course, unless we request additional information25
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into the record, and we are very specific as to what1

information should come into the record and when it2

should be submitted into the Office of Zoning.3

The Sunshine Act requires that we conduct4

all our hearings in the open and before the public.5

We do, at times, enter into Executive Session during6

and after hearings on the cases, and we use those7

Executive Sessions for reviewing the record of cases,8

but also for deliberating on cases, and in certain9

circumstances.10

This use of Executive Session is in11

accordance with our rules, regulations, and procedure.12

It is also in accordance with the Sunshine Act.13

The decision of this Board in contested14

cases must be based on this record that I've talked15

about several times now, and only on that record.16

Therefore, I ask that everyone present today not17

engage Board members in private conversation during18

our hearing process this afternoon, so that we do not19

give the appearance of receiving information outside20

of the record.21

We will make every effort to conclude our22

hearings this afternoon by 6:00.  I will update people23

as we get close to that, and also as we run through24

the rest of the schedule and call additional cases to25
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that.  1

I'm going to say a very good afternoon to2

Ms. Bailey from the Office of Zoning on my very left.3

Mr. Moy will join us again also on the dais, and the4

Office of the Attorney General, Ms. Glazer is5

representing today.6

Let me ask, first of all, if I can have7

all of those people present that are planning to8

testify, or thinking about testifying, if you would9

please stand and give your attention to Ms. Bailey.10

She is going to swear you in.  If you'd just stand,11

and Ms. Bailey is going to administer the oath, on my12

left.13

MS. BAILEY:  Please raise your right hand.14

(Whereupon, an oath was administered to15

those persons planning to testify.)16

CHAIRPERSON GRIFFIS:  Excellent.  Thank17

you all very much.  We do appreciate that.18

At this time, then, the Board will19

consider any preliminary matters.  Preliminary matters20

are those which relate to whether a case will or21

should be heard today -- request for postponement,22

continuance, withdrawal, or whether proper and23

adequate notice has been provided.  These are elements24

of a preliminary matter.25
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If you have a preliminary matter for the1

Board's attention, I'd ask you to come have a seat at2

the witness table as an indication of such, and I will3

get to you.  So if you have a preliminary matter,4

please come forward and have a seat.  5

I'm going to ask Ms. Bailey, first, if you6

are aware of any preliminary matters for the Board's7

attention.8

MS. BAILEY:  Mr. Chairman, members of the9

Board, good afternoon.  The Dorchester Associates LLC,10

Application Number 17309, is requesting a continuance11

of the hearing this afternoon, Mr. Chairman.12

CHAIRPERSON GRIFFIS:  Excellent.  Thank13

you very much.  14

Why don't I have the two gentlemen in15

front of us introduce themselves for the record with16

a name and address.17

MR. BROWN:  Good afternoon, and Happy New18

Year to the Board.19

CHAIRPERSON GRIFFIS:  Happy New Year.20

MR. BROWN:  Patrick Brown from Greenstein21

DeLorme & Luchs.   I'm counsel for the Chain Bridge22

Road Preservation Committee in the Dorchester matter,23

and have filed a letter dated January 4, 2006, which24

I hope the Board has, requesting a continuance in the25
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case.1

CHAIRPERSON GRIFFIS:  Good.  You're2

representing Chain Bridge Road, a party in opposition3

in this case.4

MR. BROWN:  That's correct.5

CHAIRPERSON GRIFFIS:  Okay.  Sir?6

MR. FINN:  My name is Michael Alan Finn.7

CHAIRPERSON GRIFFIS:  I'm sorry.  I'm just8

going to have you turn the microphone on.  Perfect.9

Excellent.  There it is.10

MR. FINN:  My name is Michael Alan Finn.11

I'm the architect for Bradford A. Deel for BZA12

Application 17419.  And I forgot to post the orange13

sign.14

CHAIRPERSON GRIFFIS:  Okay.  Two different15

applications, two distinct issues.  We're going to16

take up the Dorchester first, and then we'll get to17

the preliminary matter of posting in the Deel case.18

Is the applicant's representative here?19

(No response.)20

And Mr. Mulitz -- is Mr. Mulitz present?21

(No response.)22

MR. BRODSKY:  Mark Brodsky.  I'm --23

CHAIRPERSON GRIFFIS:  I'm sorry.  Yes, Mr.24

Brodsky.25
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Is the ANC present?  3B?  Excellent.1

Board members, do you have any questions2

for Mr. Brown on his submission of the letter3

requesting a postponement?  Clarification?4

VICE CHAIRPERSON MILLER:  I have a5

question, but I'm not sure whether it's for Mr. Brown6

to answer or Mr. Glasgow.  But Mr. Brown says that the7

parties -- that the property still hasn't been posted,8

and I would be interested in knowing the status of9

that.10

CHAIRPERSON GRIFFIS:  Okay.  I think that11

would be for the applicant's representative to12

address.  13

Anything for Mr. Brown?  Any14

clarifications, questions?15

MR. BROWN:  Can I provide one update?  And16

it goes to a critical matter in the continuance.  The17

applicant, through counsel and myself, we're trying to18

arrange a date and time for the parties' arborists to19

meet and tour the site, based on the updated20

information.21

We don't have a date coordinated yet, but22

that's obviously something we're working on, and very23

important time to be spent as a part of this24

continuance.25
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CHAIRPERSON GRIFFIS:  If granted.  Okay.1

Mr. Glasgow, my understanding is that you2

have no position on this request.  Is that correct?3

MR. GLASGOW:  That's correct.4

CHAIRPERSON GRIFFIS:  That's not helpful.5

(Laughter.)6

Okay.  But understood.7

Mr. Brodsky, you're representing the party8

in support of the application.  Do you have a position9

on this motion or request?10

MR. BRODSKY:  No, sir.11

CHAIRPERSON GRIFFIS:  Okay.  Then, does12

the ANC, Ms. Gates?13

MS. GATES:  Our letter is in the file, I14

think --15

CHAIRPERSON GRIFFIS:  Right.16

MS. GATES:  -- and we did support it.17

CHAIRPERSON GRIFFIS:  Okay.  Is supportive18

of it in order to, one, ascertain and continue the19

communication and dialogue of the specifics on this20

case.21

Board members?  Questions, comments?22

VICE CHAIRPERSON MILLER:  Question for Mr.23

Glasgow about the posting.24

MR. GLASGOW:  Sure.  The case was25
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continued to a date certain.  So under the rules of1

the Board, there's no requirement to repost the2

property.  I don't know whether the Board got a copy3

of my letter stating that we had no position on the4

continuance request.  But we did note in that letter5

-- cited the section of the rules that state that when6

a -- when a case is continued to a date certain, there7

is no requirement for reposting.8

CHAIRPERSON GRIFFIS:  Right.  I think9

we're pretty clear on that.  Oftentimes we have it10

reposted, especially if hadn't been posted for the11

first, or we find that the relief has been changed,12

maybe not substantially to set it off, but it was13

continued at that.  14

If there is an importance of getting the15

information out, I think there's -- I don't think this16

rises to the level of a very detailed discussion on17

this, as it was posted and -- and we all are here, and18

we've had public opportunity for this, unless, Mr.19

Brown, you are aware of other issues that I am not,20

that posting would be critical for.21

MR. BROWN:  I think -- and going forward,22

at a minimum, reposting, should a continuance be23

granted, would be well advised, given the length of24

delays between the hearing and the -- there's an25
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interest that I think goes beyond just the people who1

are in this room, and I think certainly if I were2

representing the applicant, I would be more inclined3

to post rather than not. 4

So I think that would be a -- a step that5

would be well taken and --6

CHAIRPERSON GRIFFIS:  Okay.  Understood.7

COMMISSIONER PARSONS:  Chairman?8

CHAIRPERSON GRIFFIS:  Yes.  Mr. Parsons,9

I'm sorry.10

COMMISSIONER PARSONS:  Mr. Glasgow, I'm11

troubled by this.  Last June, the applicant came12

forward and said they wanted a continuance in order to13

work with the community.  And I sense from the14

materials here in the file that that simply hasn't15

happened, that there has been no outreach by the16

applicant, and, indeed, a very untimely filing of17

additional information.18

So here we are now being asked for19

essentially the same thing.  We're scheduling a20

meeting to get together and walk around, but how much21

time do you think is necessary for this?22

MR. GLASGOW:  Well, we didn't ask for the23

continuance.24

COMMISSIONER PARSONS:  I understand that,25
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but you -- you're not objecting to it, or you --1

MR. GLASGOW:  No, I have no position on2

it.3

COMMISSIONER PARSONS:  -- have no position4

on it.5

MR. GLASGOW:  Right.6

COMMISSIONER PARSONS:  So how can we be7

assured that we won't be sitting here in February,8

March, or April, with the same circumstance?9

MR. GLASGOW:  All right.  Well, with10

respect to the -- when and how and if the arborists11

get together, that's something that I have to discuss12

with my client.  Secondly, all of our time -- all of13

our filings were timely.  We didn't set this -- we did14

not set this date.  That came right after the -- the15

holidays.  In other words, we didn't request January16

10th for a hearing date.17

COMMISSIONER PARSONS:  Well, there's a18

difference between that and meeting with the community19

and working through it --20

MR. GLASGOW:  I understand that.21

COMMISSIONER PARSONS:  -- which is what22

you came here for. 23

MR. GLASGOW:  This is -- this has been an24

unusual case in that regard.  The parties have not --25
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when they've been together, have not worked1

particularly well together to find common grounds for2

solutions.  I don't know what the prognosis is that3

there will be an agreement in this case.  4

It may just be that this is one of those5

cases that we make sure that everybody gets all of the6

information together, and come to the Board and say,7

"Board, here is our respective positions, and someone8

needs to take a -- take action in the case."9

MR. BROWN:  Could I interject?  I think at10

this point, given the track record that has been11

established, that we are looking at -- unless the12

applicant should have a change of heart, we're looking13

at a contested case.  And I think the expectation of14

anything other than that would be unrealistic at this15

point, after two continuances, for the parties to get16

together.17

That being said, it becomes all the more18

important that my clients and our experts have the19

ability to review the material in a timely manner, and20

prepare a case.  And I think, unfortunately, we're21

faced with this circumstance.  My client is going to22

spend an awful lot of time and money, but that's where23

we're at.  And so I think the time to allow them to24

prepare is essential to the fairness of this25
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proceeding.1

CHAIRPERSON GRIFFIS:  Okay.  Let's go2

right to that, then, if the Board was, in fact, to3

postpone this again.  Let's hear what we need, so that4

we're not faced with our next date that we set that we5

come and somehow we haven't had time to look at the6

information or we're still waiting for --7

MR. BROWN:  I have two practical8

considerations.  Our engineering/storm water9

management expert, Ms. Sears, will be away the first10

two weeks in March.  And our arborist, Mr. Milhous,11

has to have surgery and will be out of pocket the12

month of February in recuperation, surgery and13

recuperation.14

So keeping that in mind --15

CHAIRPERSON GRIFFIS:  Well, I'm not asking16

about the next date.  I'm asking about what -- what17

needs to happen before the next date?  Frankly, I18

think that there was tenor on the Board that we were19

going ahead with this no matter what today.  20

However, I guess the point of saying that21

is that I cannot imagine scheduling this again and not22

being -- moving forward, if it is still just the23

aspect that we haven't had enough time to review all24

of the information, or -- or not, depending on25
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whichever side it is.  I mean, that's my point.1

What do we need to accomplish to make this2

successful?  And, again, I agree with what Mr. Glasgow3

said.  You may have to gather all of your information4

and come and present.  You know, not everyone is going5

to be satisfied before they get here.6

MR. BROWN:  And I think that that -- at7

this point, that is our expectation, that -- that the8

likelihood or expectation of any kind of compromise or9

joint planning, or even, quite frankly, the parties10

meeting productively in a room, is unrealistic.  11

So we're talking about preparing for a12

contested hearing with multiple expert witnesses, with13

access to information on a timely basis, by all of the14

parties, including the government agencies.  And one15

specific matter is, because, again, this case is16

critical in the aspect of the tree preservation -- the17

access to the site to go over and review --18

CHAIRPERSON GRIFFIS:  But if you don't get19

access to the site, are you going to -- are you going20

to be precluded from putting on a case?21

MR. BROWN:  No.22

CHAIRPERSON GRIFFIS:  Okay.23

MR. BROWN:  We'll be handicapped.  I've24

asked, and Mr. Glasgow has indicated some general25
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willingness, subject to the details of setting that1

up.  So my expectation, at a minimum, would be that2

would occur, and, if it doesn't, then, you know, we'll3

just have to be ready to go with the information we4

have available to us.5

CHAIRPERSON GRIFFIS:  Well, and, I mean,6

I say that, but I would certainly hope that they would7

be amenable.  I think it is about gathering8

information, having it presented correctly.  So9

hopefully that will happen.  Okay.10

MS. GATES:  Mr. Chairman?11

CHAIRPERSON GRIFFIS:  Yes.12

MS. GATES:  In that regard, the ANC has13

recommended that the Urban Forestry Administration be14

involved in this.  We feel strongly that Earl Eutsler,15

who is currently on staff and I believe Acting16

Director, is extraordinary and would be very helpful17

to all of us in this case.18

CHAIRPERSON GRIFFIS:  What is it?  The19

Urban --20

MS. GATES:  I'm sorry.21

CHAIRPERSON GRIFFIS:  -- Forestry?  What22

did you say?23

MS. GATES:  They're the arborists for the24

District.25



21

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRPERSON GRIFFIS:  Oh, good.  Okay.1

MS. GATES:  Okay.2

CHAIRPERSON GRIFFIS:  So they should be3

involved.4

MS. GATES:  Well, I think, given the fact5

that the Preservation Committee has been denied6

access, the ANC would like another set of eyes to see7

this.8

CHAIRPERSON GRIFFIS:  Okay.9

MS. GATES:  And they are in a more neutral10

position.11

CHAIRPERSON GRIFFIS:  I see.  So what --12

and that's important information.  But what am I13

supposed to do with it?14

MS. GATES:  I certainly think you could15

consider it and request it.16

CHAIRPERSON GRIFFIS:  I can't.  Oh, yes.17

From who?18

MR. BROWN:  Well, I think you could19

request it through the Office of Planning.  One of the20

most troubling things about their report, without21

going into detail, is the admission in the report that22

the Office of Planning did not have the expertise or23

resources to -- to, you know, evaluate the tree24

preservation information.25
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That's a critical issue to the Board and1

to your decisionmaking.  So if those resources,2

through the Office of Planning asking the Urban3

Forestry, I think that would be value added to the4

process and the Board's deliberations.5

VICE CHAIRPERSON MILLER:  I just want to6

ask, have you thought about asking the Urban Forest7

Administration to get involved?8

MR. BROWN:  No, we have not, but we could.9

Again, we were somewhat deferring to the Office of10

Planning, but we're more than happy to -- to make that11

request of them individually.  Again, we're not a12

government agency, so our requests may not have the13

same impact.  But, obviously, Ms. Gates and the ANC14

would be willing to make that request or cooperate or15

support our request to do that, and I think that would16

be very helpful.17

MS. GATES:  There's also the issue of18

access.19

VICE CHAIRPERSON MILLER:  Right.  I mean,20

I just raise it because in appeals Office of Planning21

is not involved, as they usually are in, you know,22

special exceptions and variances.23

MR. GLASGOW:  This is an application.24

VICE CHAIRPERSON MILLER:  Sorry.  I'm25
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sorry.  They are.  I'm sorry, okay.1

MR. GLASGOW:  I think you're jumping ahead2

to what might happen next.3

VICE CHAIRPERSON MILLER:  Sorry.  Okay.4

COMMISSIONER PARSONS:  Well, I think it's5

very appropriate that we ask for the forester, don't6

you, through the Office of Planning?  I mean, just --7

VICE CHAIRPERSON MILLER:  I think so now.8

I'm sorry, I was mixed up.  9

COMMISSIONER PARSONS:  Okay.10

VICE CHAIRPERSON MILLER:  But given that11

Office of Planning is involved in this case, I do12

think it's appropriate.13

CHAIRPERSON GRIFFIS:  Certainly, we'd14

request the Office of Planning speak to them.15

COMMISSIONER PARSONS:  Sure.  Okay.16

Office of Planning also mentions that the National17

Park Service is going to weigh in on this.  I don't18

know whether they mean to ask the National Park19

Service or the National Park Service is going to do20

that on their own, but --21

MR. BROWN:  My understanding is the Park22

Service has a position on this application.  It has23

not been communicated directly to me, but I understand24

that they have -- have a position.25
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COMMISSIONER PARSONS:  All right.1

CHAIRPERSON GRIFFIS:  Mr. Bender informed2

the ANC that he had met with the National Park3

Service.4

COMMISSIONER PARSONS:  I see.  Okay.5

CHAIRPERSON GRIFFIS:  Okay.6

VICE CHAIRPERSON MILLER:  I, as one Board7

member, don't think that the applicant did provide the8

opposition sufficient time to review the filings to9

proceed today.  Whether or not 3113.8 applies to10

continues or not, I think in the spirit of 3113.8 at11

least it talks about 14 days before the hearing the12

parties having access to all of the information that13

they're going to use at the hearing.14

With that caveat, I want to ask you also,15

you made a reference I think, Mr. Brown, to, you know,16

as long as you have access to information, you17

wouldn't be requesting another continuance.  And I'm18

wondering what other information do you anticipate19

trying to get access for that we need to look at?20

MR. BROWN:  I mean, I think at this point21

the tree information, the access to the site to go22

hand in hand with that, to not only examine trees but23

also topography, because the two topography grading24

plans and things have to go hand in hand.  The Office25
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of Planning notes a number of things in their report1

that they'd like to see -- additional grading plans,2

sediment and erosion control.3

We'd also like further documentation as it4

relates to the three reports, one from Fire EMS, the5

other from DDOT, and the third from storm water6

management, because oftentimes -- in reading each of7

those reports, they -- they are disjointed, not in8

context of earlier reports, not very specific about9

what's being approved, or not very specific about the10

details or kind of incomplete.  So I think those are11

the significant issues.12

Now, they may lead to others, but I think13

those starting points are the significant ones.14

MS. GATES:  I would like to add to that15

that the ANC would appreciate sufficient material,16

copies of material, to consider.  Delivering one copy17

of that submission on December 23rd was not the18

present we expected from Santa.  And I don't mean to19

be glib, but our budget does not permit for that kind20

of duplicating.21

CHAIRPERSON GRIFFIS:  All right.  Let's22

start talking about dates.  I don't see any23

opposition, that there's opposition from the Board to24

allowing this to be rescheduled one more time.  Again,25
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I would emphasize the fact -- I think we've flushed1

out a lot of things that we'll get into substantively.2

3

I think what we were really looking for4

was, is there some big milestone that is going to set5

a time that will need to be accomplished before we6

move ahead?  I'm not hearing that.  I understand I'm7

hearing a lot of substantive things that need to8

happen.  There's coordination.9

The Office of Planning is talking to DDOT,10

which is the Urban Forestry is under, and so we will11

obviously get direction, as we have just done on the12

record, for their further analysis and coordination13

with that.14

I'm not sure I can -- I know I can't15

require certain things that have come up today.  I can16

require other things.  But I'm finding that I really17

need to get into the substance of the case to figure18

out what the Board needs for additional information,19

and that's going to be when we -- when we call and go20

ahead with it.21

Mr. Brown, have you got a reaction to22

that?23

MR. BROWN:  Well, and I'm not entirely24

sure where you were leading in your comments.  I think25
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from -- one of the more critical milestones is the1

access to the site for the arborist and also Ms.2

Sears' storm water management, to marry the two issues3

together.4

As a practical matter, we lose --5

temporarily lose Mr. Milhous, the arborist, come6

February 1, and probably don't have access to him7

until March.  And then, we lose Ms. Sears for two8

weeks the first of March.9

So I think we -- those -- those dates we10

need to work around in setting up how we proceed and11

what kind of timeframe.12

CHAIRPERSON GRIFFIS:  So you need13

something in January or April.14

MR. BROWN:  Well, I think we need to get15

on the site.  I mean, I would anticipate -- hopefully,16

you know, absent the great snowfall of 2006, that we17

could get on the site this month.  We've got, what, 2018

-- 20-some-odd days left.  19

And, unfortunately, because of, you know,20

commitments of Mr. Milhous and Ms. Sears, even if we21

get on the site we're not going to be in a position to22

move forward with them in a hearing mode until after23

mid-March.  That's the reality of it.24

MR. GLASGOW:  Mr. Chairman, Mr. Bender25
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said that -- that we can work on getting a date for1

them to get on the site in January.2

CHAIRPERSON GRIFFIS:  But that still puts3

us in mid-March.  Is that what you're saying?  When4

you're --5

MR. BROWN:  At the earliest.  I mean, you6

know, in fairness to -- to Mr. Milhous, he is7

literally going to be on his back for the better part8

of a month.  So I think we're looking probably, to be9

fair, latter March, early -- early April, staying away10

from the Easter holiday at the earliest, and then I11

don't know what your schedules are like.12

CHAIRPERSON GRIFFIS:  Okay.  Good.  Well,13

that's good information.  We'll hear from the others.14

I mean, our schedule is not available until September15

'07.  But, Mr. Glasgow, did you have a date before16

that you might want to have this?17

(Laughter.)18

MR. GLASGOW:  Well, the latter part of19

March is fine with us.20

CHAIRPERSON GRIFFIS:  Okay.  And Ms.21

Gates?22

MS. GATES:  Yes.23

CHAIRPERSON GRIFFIS:  Latter part of March24

works?  25
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Okay.  Now, let's see if we do have1

anything.  Ms. Bailey?  You can tell me the bad news2

from there.  Okay.3

MR. BROWN:  Easter is the 16th of April.4

MS. GATES:  Okay.  5

CHAIRPERSON GRIFFIS:  Is there any severe6

conflict with moving forward on the 4th of April in7

the afternoon?  Mr. Glasgow?8

MR. GLASGOW:  Mr. Sher is out on9

April 4th.10

CHAIRPERSON GRIFFIS:  The 11th?11

MR. GLASGOW:  Okay.  We're fine12

April 11th.13

CHAIRPERSON GRIFFIS:  April is okay with14

the ANC?15

MS. GATES:  Yes.16

CHAIRPERSON GRIFFIS:  April 11th?  Looks17

like we've got it.  Okay.  You have to call the people18

that are scheduled for that afternoon, though, and19

tell them.  No, I'm kidding.  I'll do that.20

(Laughter.)21

Okay.  We're actually going to take the22

entire afternoon on this.  I mean, we're not going to23

take the entire afternoon, but I won't schedule any24

other cases for that afternoon, on the 11th, so we'll25
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start at 1:00 and do it there.1

I think it would be appropriate to have2

everything in the record.  We have -- we have a good3

amount of time.  You're not -- the ANC isn't going to4

have a meeting in April for the 11th public hearing,5

are you anticipating that?6

MS. GATES:  Our meeting in April -- I7

don't have a calendar -- would be the first Wednesday.8

And to make the filing, we dealt with that again in9

January.10

CHAIRPERSON GRIFFIS:  The 5th of April11

would be your meeting, then.12

MS. GATES:  So that would give us -- I13

mean, if somebody really worked all night, they could14

get it in on the 6th.15

CHAIRPERSON GRIFFIS:  But are you putting16

this on the agenda, realistically, on the 5th of17

April?18

MS. GATES:  I think it will depend on the19

new information that's made available.  We've been20

consistent in our findings so far.21

CHAIRPERSON GRIFFIS:  Here would be my22

direction.  Let's get everything into the record by23

the 4th of April.  Obviously, we'll have -- we'll have24

information that's presented at the hearing.  But if25
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we could at least have an idea of what's happening.1

So you'll have everything, and so a2

meeting should happen --3

MS. GATES:  March.4

CHAIRPERSON GRIFFIS:  -- before that.5

Yes.  Okay.6

MR. BROWN:  Are you --7

CHAIRPERSON GRIFFIS:  Any difficulty in8

that?  Yes?9

MR. BROWN:  Well, I guess the question is:10

are you setting a simultaneous filing deadline for11

applicant and other parties for the 4th?  Or as we12

typically do, staggered, where the applicant files and13

then the --14

CHAIRPERSON GRIFFIS:  Right.  This isn't15

all new.  I mean, you know what the issues are, right?16

I mean, I think everyone is versed enough on what17

we're going to be talking about.18

So, yes, let's just work hard, get it all19

copied, get it in on the 4th, and then take a week to20

assemble and get ready.  And that way everyone has got21

a week to digest the information, so we can figure out22

-- and, quite frankly, at that point then you'll be23

able to figure out how to address whether you've been24

able to do studies or not studies, or whatever it is.25
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That will give us enough time to be prepared.1

Good?  Questions?2

VICE CHAIRPERSON MILLER:  I just want to3

pose the question whether we're not going to then get4

statements again that a week wasn't enough time to5

respond.6

CHAIRPERSON GRIFFIS:  That's the whole7

point, though.  I mean, there is no new --8

VICE CHAIRPERSON MILLER:  There's not9

going to be that much --10

CHAIRPERSON GRIFFIS:  I don't see --11

VICE CHAIRPERSON MILLER:  -- new material12

that's going to be --13

CHAIRPERSON GRIFFIS:  If you haven't done14

soil samples and water flow tests by then, you didn't15

have enough time anyway.16

VICE CHAIRPERSON MILLER:  And it doesn't17

mean that the party is going to wait until the last18

minute to exchange information, hopefully.19

MR. BROWN:  That would always be helpful.20

CHAIRPERSON GRIFFIS:  Well, anyway, we'll21

be here and ready to go.22

Okay.  Anything else? 23

MR. GLASGOW:  Only one last technical24

question.  Are we reposting the property or not, or25
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what -- I mean, we read the rules.  And if it gets1

stayed to a date certain, you don't --2

CHAIRPERSON GRIFFIS:  I appreciate you3

bringing that back to our attention.  As I read the4

regulations, it is not required for reposting, or it5

wasn't.  The question will now be:  would it be the6

opinion of the Board to repost this?7

MR. GLASGOW:  Right.8

CHAIRPERSON GRIFFIS:  I don't see any need9

to repost.  We have an incredible number of letters in10

opposition.  We have letters in support.  We have11

parties already established.  The ANC is well aware12

and does public notification.  We do public13

notification of our hearings, and this reschedule will14

be posted on our website.15

So I'm not sure what more information --16

and the relief has not changed, or been amended or17

anything.  So I wouldn't see, unless there's a18

persuasive reason, to -- to repost it.19

Does the ANC have an opinion on that?20

MS. GATES:  I'm fine with it, if you feel21

it's sufficient.22

CHAIRPERSON GRIFFIS:  Okay.  Good.  23

All right.  Anything else, then?  Any24

other procedural questions that I can answer?  25
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(No response.)1

Excellent.  Well, we will see you all,2

then, first in the afternoon at 1:00.  And what did I3

say?  The 11th?  I'd better write that down.  Okay,4

good.  Thank you all very much.5

Okay.  Let's move to the next preliminary6

matter, which was Deel, and Mr. Finn it was, correct?7

MR. FINN:  Yes, sir.8

CHAIRPERSON GRIFFIS:  Mr. Finn, see how9

long preliminary matters can take?  Don't you regret10

having one?11

(Laughter.)12

MR. FINN:  I certainly do.  In particular,13

this one.14

CHAIRPERSON GRIFFIS:  Just a very quick15

question about -- there are two modes -- important16

modes of notification, of course, for our public17

hearings, and one is the mailing.  And the most18

important, of course, is the posting.  Is there a19

reason why that didn't happen in this case?20

MR. FINN:  Absolutely not.  It just21

slipped my mind.  And I've been here before, so I22

should have known.23

CHAIRPERSON GRIFFIS:  I see.24

Board members, questions?25
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(No response.)1

MR. FINN:  Fortunately, Ms. Bailey called2

me yesterday, and we -- the owner and I ran down here3

and got the sign, and --4

CHAIRPERSON GRIFFIS:  Okay.5

MR. FINN:  -- posted it yesterday.6

CHAIRPERSON GRIFFIS:  You presented it to7

the ANC, is that correct?8

MR. FINN:  Yes, sir.9

CHAIRPERSON GRIFFIS:  Here's what I'd like10

to do, Mr. Finn.  We have one -- somewhat of a -- we11

have one element in the first case that I would like12

to get to, and then I'm going to call your case.  And13

what we need to do is review the request for party14

status.15

And then, once that's established, if16

there's a party in opposition to this, I think we can17

have that, and the ANC also address this preliminary18

issue.  But at this point, rather than getting into19

the full -- full aspect of it, I'm going to just put20

it back on the schedule where we were, and we'll call21

you up hopefully in a matter of moments.22

MR. FINN:  Yes, sir.23

CHAIRPERSON GRIFFIS:  Thank you.24

All right.  With that, then, Ms. Bailey,25
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if you wouldn't mind.1

MS. BAILEY:  The first case, Mr. Chairman,2

is Appeal Number 17391 of Dana deBrito and Jonathan3

Gottlieb, pursuant to 11 DCMR 3100 and 3101, from the4

administrative decision of the Zoning Administrator,5

Department of Consumer and Regulatory Affairs, to6

issue building permits.7

And there are five building permits, Mr.8

Chairman.  I won't call specifically the numbers, but9

they authorized the construction of principal10

dwellings under structures and fences.11

The appellant alleges that DCRA erred by12

allowing the permits for said construction to be13

issued in violation of 12 DCMR 3110.3, and 12 DCMR14

3110.1.3, 11 DCMR 405.9, 11 DCMR 404, and 11 DCMR15

Section 2500, 2503.2.  The property is located at 262016

Foxhall Road, N.W.  It's zoned R-1-A, and it's located17

in Square 1397, Lot 1031.18

This is a continuation, Mr. Chairman, from19

the November 29, 2005, hearing date.20

CHAIRPERSON GRIFFIS:  Excellent.  Is21

everyone ready?  Why don't we come up, have a seat?22

MR. GOTTLIEB:  Mr. Chairman, just a23

preliminary matter.  The reading of the allegations24

list only some of the violations that we're contending25
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DCRA committed.  Just for the record.1

CHAIRPERSON GRIFFIS:  Is that -- right.2

But this is -- are you contesting she read as it was3

not advertised?  What she's reading is actually the4

way it was announced, the way it was advertised.5

MR. GOTTLIEB:  That's fine.  But we've6

since amended and added --7

CHAIRPERSON GRIFFIS:  Yes.8

MR. GOTTLIEB:  -- additional charges.9

Just for the record.10

CHAIRPERSON GRIFFIS:  Right.  And it won't11

always reflect --12

MR. GOTTLIEB:  That's fine.13

CHAIRPERSON GRIFFIS:  -- what you'll run14

on the --15

MR. GOTTLIEB:  Just wanted to make sure.16

CHAIRPERSON GRIFFIS:  Okay.  17

(Pause.)18

I'm sorry.  We're just trying to get19

clear.  Of course, there are two motions before us,20

but they're similar.  I mean, DCRA has a motion to21

dismiss, and Intervenor has a motion to dismiss also,22

and they're based on the two substantive elements of23

timeliness and jurisdiction.24

As you all recall, we left off last -- to25
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set 10 minutes for each two, if they needed that time,1

to address the issues of which they have presented in2

writing and in submission.  So I'm prepared to move3

ahead with that, but I will answer any procedural4

questions that people have, if there are any from the5

panel.6

Yes, Mr. Gottlieb?7

MR. GOTTLIEB:  I do want to raise a8

procedural issue.  Right after we met, I believe it9

was the end of November, I submitted a FOIA request to10

DCRA.  I hand delivered it on the Friday after we met.11

I believe that was Friday the 30th, I believe, of12

November.  And I -- it was Ms. Bell's office, just13

down the hall from her.  Okay?14

I never heard back from DCRA.  I never15

received a single document.  It's been over a month.16

I got zip from them.  The only thing I got from that17

office was a motion to dismiss, which they had the18

time to provide me right before Christmas.  But I got19

no documents.20

When I attempted to retrieve documents21

myself from, for instance, the Office of Permits, I22

was told all the documents on this matter had been23

pulled.  So how am I supposed to prepare for a case24

when the city does not respond to a FOIA request25
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within the statutory required time, and they pull the1

documents so that Ms. Bell and her colleagues can work2

on a dismissal brief?3

CHAIRPERSON GRIFFIS:  Indeed.  Ms. Bell,4

do you want to address briefly?5

MS. BELL:  Good afternoon.  Happy New6

Year.7

CHAIRPERSON GRIFFIS:  Good afternoon.8

MS. BELL:  I did get an opportunity to9

check before I came over with regard to the FOIA10

request.  We do have a FOIA officer, and she does11

provide responses timely.  What she did indicate to12

me, however, is that she explained to Mr. Gottlieb13

that the documents that he sought were indeed public14

documents, and a FOIA request was not required.15

I'm not quite sure whether she provided a16

response to him in writing or not, but that's what she17

indicated to me orally.  And I certainly will18

doublecheck on that.19

As far as the permit office, I was not20

aware that the permit office had provided documents or21

not, because I just -- I'm just hearing about that22

today.  I didn't get a chance to check on it.23

The motion to dismiss -- obviously, that24

was filed by our office and filed by me in this case,25
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was filed pursuant to the schedule set up by the1

Board.  So I'm not quite sure what the appellant is2

referring to -- having the time.  I just -- I won't3

address that.4

With regard to permits, we can certainly5

make permits or copies of permits available to him.6

But we believe that that's something that the7

appellant should have either obtained or looked into.8

That's part of the reasonable due diligence that I9

think the law -- the Court of Appeals has certainly10

looked at that question about what an applicant --11

excuse me, what an appellant should do in preparing12

for an appeal.13

CHAIRPERSON GRIFFIS:  What does it mean14

when public documents are pulled?15

MS. BELL:  Well, I -- I guess what they're16

saying to them is they're not available in the permit17

office, that they have been pulled, and they probably18

have been pulled for the purposes of preparing for an19

appeal.  I don't know when he made the request, and no20

one contacted my office.  So I'm at a disadvantage.21

I don't know what was said or not said.22

CHAIRPERSON GRIFFIS:  Well, let's just cut23

to the chase, because if he goes in there, you're24

saying, "They're public documents.  Just go get them25
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and look at them.  It's your responsibility."1

MS. BELL:  No, no.2

CHAIRPERSON GRIFFIS:  And yet they're --3

they're out of the permit office.  He would just go to4

your office and make copies or --5

MS. BELL:  Well, yes.  He could come to my6

office and make copies, and I -- as I said, I don't7

know.  They didn't contact me, and Mr. Gottlieb didn't8

contact me.9

CHAIRPERSON GRIFFIS:  Right.  We're not10

going to spend a lot of time on who knows what or what11

happened, but --12

MS. BELL:  But I guess, really, more13

pertinent to my point is the appeal was filed more14

than six months ago.15

CHAIRPERSON GRIFFIS:  Right.16

MS. BELL:  Mr. Gottlieb is talking about17

his pursuit of these documents in the last week or18

two, I guess during the Christmas holiday season.19

MR. GOTTLIEB:  I'm sorry.  This -- the20

request was filed in November, not the past week or21

two.  It was filed immediately after the last meeting.22

CHAIRPERSON GRIFFIS:  The FOIA.23

MR. GOTTLIEB:  The FOIA request.24

CHAIRPERSON GRIFFIS:  Okay.  We'll get to25
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the bottom of this.  The question comes back to you,1

Mr. Gottlieb, then, are you not prepared to go forward2

today?3

MR. GOTTLIEB:  I'd like an answer from the4

Board as to how citizens are supposed to pursue their5

rights when it's like, you know, a game where you6

can't ever get the documents.7

CHAIRPERSON GRIFFIS:  Right.  And it's not8

a unique situation that we're hearing you describe,9

especially in regards to appeals.  I, for one, don't10

have the answer.  I know it is problematic, and I know11

it is very difficult to do.12

I think the Board does as much as it can13

when we hear appeals to require documents to come in14

to allow additional time for that material to be15

reviewed.  We also lend our understanding of the16

issues in order to try and frame them as we will.17

Are there others that have comments on18

that?19

MR. COLLINS:  Mr. Chair, may I --20

CHAIRPERSON GRIFFIS:  Yes.21

MR. COLLINS:  -- weigh in on this?22

Christopher Collins with Holland & Knight.  My23

understanding of the issue before the Board today is24

not an issue of the facts of the case or whether the25
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appellants have made a case for the appeal or not.1

It's the narrow legal issue of whether this is subject2

to a motion to dismiss.3

And so for that basis, I think that's a4

legal issue, a legal standard set forth.  And as we5

will argue very soon, it's just -- it's a narrow legal6

question.7

MR. GOTTLIEB:  With all due respect, Mr.8

Collins, that legal question is not in the abstract.9

That legal question has to do with the facts of this10

case.  And the facts of this case are in your hands.11

You have all of the facts, and the District of12

Columbia government has all of the facts.13

CHAIRPERSON GRIFFIS:  Right.14

MR. GOTTLIEB:  So unless one of you shares15

those documents with me, I have no way of knowing what16

those facts are.17

CHAIRPERSON GRIFFIS:  Well, let's get to18

this, because it -- we had somewhat similar19

discussions last we met.  But we get into a circle20

we'll never get out of in this circumstance.21

I mean, you did bring the appeal, so there22

was some basis of which you thought there was an23

error.  And now allowing for additional briefings and24

allowing for more time, it might be appropriate in25
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order to further substantiate that.  But there had to1

have been something, and, therefore, it is their2

responsibility to bring that appeal.  3

And I'm not sure that -- I'm not sure that4

saying the facts are all sided on one side of the5

table is absolutely true.  But how do we proceed with6

this?  Because it's a non-curable situation.  And we7

are down -- see, I -- this would be a little bit in8

terms of the motion to dismiss.  We do have a base9

legal issue to decide, and I think we will get right10

to it.11

However, once we get into -- timeliness,12

I think we can -- you know, that's -- that's clear on13

what we're doing.  But then, as we get into the14

jurisdictional issue, I'm not sure we need too much.15

But I -- I don't want to race into something if -- if16

perhaps the appellant feels that they haven't had17

enough opportunity to make that case or position18

clearly.19

MR. COLLINS:  Mr. Chairman, they had --20

they filed the appeal back in the springtime.21

CHAIRPERSON GRIFFIS:  Right.22

MR. COLLINS:  They've had plenty of time.23

You know, typically, an applicant doesn't have six or24

seven months to make their application.  They file the25
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application.  They should be ready to go.1

VICE CHAIRPERSON MILLER:  I just want to2

note that the appellant filed a response to the motion3

to dismiss, Exhibit Number 26.  And I cannot see4

anything in here that says that you're unable to5

respond to the motion, because you don't have certain6

documents.  So I don't see any reason why we shouldn't7

go forward with the motion to dismiss.8

If we go -- if this case goes further, and9

we get into the merits in which case you may need more10

documents, that's another question.  But I don't see11

that by these filings.12

MS. BELL:  And if I could interject for a13

moment.  Not only has the appellant filed one14

response, we -- I just received another response just15

this morning before walking over here.  I suppose the16

Board received a copy of this -- an amended and17

restated supplement that was apparent -- statement18

that was apparently filed January 9th that includes no19

less than three pages of alleged violations that DCRA20

made --21

CHAIRPERSON GRIFFIS:  That's what you're22

addressing, is that not right?23

MS. BELL:  -- when they issued the24

permits, as well as what appears to be an amended25
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appeal.  I mean, there are a few statements in here1

that suggest that he intends to expand the scope of2

the appeal. 3

So it's unclear to me why the appellant4

now is not prepared or is suggesting that he's not5

prepared to go forward on the jurisdictional issue,6

and it would be the government's position that, as Mr.7

Collins indicated, that we have a narrow issue here,8

and we'd like to go forward on the motion to dismiss;9

and on the motion to dismiss, as the appeal was stated10

initially, drafted, as opposed to --11

CHAIRPERSON GRIFFIS:  Okay.12

MS. BELL:  -- the repair.13

CHAIRPERSON GRIFFIS:  Let's not go too far14

into that right now.15

MR. GOTTLIEB:  So, Mr. Chairman, let me16

understand, because there's a perception out there17

among those of us who pay taxes in this district that18

the cards are stacked against us.  The developers hold19

all the cards, and the citizens like myself who are20

attempting to just merely get the zoning laws21

enforced, are at a severe disadvantage.22

CHAIRPERSON GRIFFIS:  Right.23

MR. GOTTLIEB:  And I think this case shows24

how the District -- I made a FOIA request.  Whether or25
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not that was -- that was a good thing to do or not, my1

colleagues have to understand the law is when a FOIA2

request is submitted, it doesn't matter whether I had3

a lot of time or a little time.  It's a legal4

document, and the city has a legal document to --5

legal requirement to respond to it.6

And when they not only don't respond to7

it, when Ms. Bell knows that I'm preparing for this8

hearing, okay, and they pull the documents so that I9

can't even look at them in preparation for this10

hearing, that's reinforcing the perception that the11

cards are stacked against the residents of this city12

in favor of developers.13

CHAIRPERSON GRIFFIS:  And for the process14

that we do and that we're responsible for, I hope --15

I hope we change that perception, if not diminish that16

perception.  But for the other elements, we're not17

there.  We're not part of that  I have no control over18

the FOIA requests.  The FOIA officer -- none of that19

comes under our jurisdiction.20

We are certainly part of a larger system,21

and possibly part of that larger perception.  But I --22

I know that we, at this Board, try and change that23

perception as to being sided one way or the other.24

With that, I think unless there's any25
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other issues to address preliminarily before we get1

into the oral testimony and briefing on the motions2

and submissions, we should proceed.3

Ms. Miller?4

VICE CHAIRPERSON MILLER:  I think we5

should proceed.  And if it gets to the point where Mr.6

Gottlieb can say that he -- he can't respond to7

something because he doesn't have a document, he8

should do that. 9

But just a general complaint about not10

getting documents really doesn't address the issue of11

why you're at a disadvantage to responding to a motion12

to dismiss when the Board gave you an extensive amount13

of time, so that you could respond, and then you filed14

two pleadings already, neither of which contain any15

indication that you're incapable of responding to an16

argument, because you don't have a document.17

So on that basis, I think we should go18

forward and hear from the parties as scheduled.19

CHAIRPERSON GRIFFIS:  Very well.  I agree.20

Any other questions from the Board?21

Clarifications?22

COMMISSIONER PARSONS:  Mr. Chairman, I23

think we should be addressing the January 9th filing,24

as to whether this is a new appeal or a modified25
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appeal or what it is.  And I wasn't here in November,1

but possibly we asked for this -- asked for this2

information, because he has now added 35 areas of the3

zoning regulations that this permitting process4

violated.5

I don't see much evidence to support that,6

but he is -- I guess you've read it, and I'm trying to7

understand what that constitutes.  Certainly, it's a8

much different appeal than the prior one.  Did we ask9

for clarification as to what zoning regulations were10

violated here?  And is that why he included this?  Or11

is this his own initiative, and does it constitute,12

then, a modification or a new appeal?13

CHAIRPERSON GRIFFIS:  I think those are14

all valid and excellent questions.15

MR. GOTTLIEB:  Mr. Chairman?16

CHAIRPERSON GRIFFIS:  Yes.17

MR. GOTTLIEB:  If you check the transcript18

from our meeting, I specifically asked you whether I19

had permission to amend my statement in support, and20

you said, "Why do you want to amend it?"  And I said,21

"To add additional violations," and you said you had22

no objection.  And you can check the transcript.23

That's my recollection of what happened.24

CHAIRPERSON GRIFFIS:  Okay.  It's my25
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understanding it was to clarify the aspects of the1

regulations that were violated, or to clarify the2

error, which is the basis of the appeal.3

I think it was couched in the discussion4

of the submissions that we were preparing for for5

today in terms of addressing the intervenor's motion6

to dismiss the appeal and the lack of jurisdiction.7

So, obviously, in order for that, we were allowing the8

record to be open for all of those to submit to the9

motion, and, obviously, the appellant to address those10

elements.11

The anticipation that it would be this12

large of a substantive matter didn't come to mind.13

So, yes?14

VICE CHAIRPERSON MILLER:  I just wonder15

when the parties begin to address the motions to16

dismiss, whether they -- at least intervenor and DCRA17

can address whether or not it -- they still apply to18

the appeal, even if it's amended as Mr. Gottlieb has19

proposed.  It seems -- okay.  I won't say any more.20

CHAIRPERSON GRIFFIS:  Very well.  Mr.21

Parsons?  I mean, I think there's more to be said on22

it, but I think it may well come up in this in23

addressing the motions.24

Mr. -- we'll start with the intervenor.25
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MR. COLLINS:  Thank you, Mr. Chairman,1

members of the Board.  This case involves an appeal of2

the issuance of five building permits, four of which3

were issued within four months of each other in 2003,4

the middle of 2003, and the fifth of which was a fence5

permit issued two years later for construction of a6

house and accessory structures in the R-1-A zone.7

With regard to the 2003 permits, the8

zoning regulations are quite clear.  Section 3112.2 of9

the zoning regulations states that "An appeal shall be10

filed within 60 days from the date the person11

appealing the administrative decision had notice of12

knowledge of the decision complained of."  In this13

case, the permit.14

And then, also, if the decision complained15

of involves the erection of a structure or a part16

thereof, then no appeal shall be filed later than 1017

days after the date on which the structure or part18

thereof in question is under roof.  And it describes19

what "under roof" means in this case.20

By their own admission, the appellants21

here called Mr. Ludwig, the property owner, within a22

few weeks of the purchase of their property in January23

of 2003, and that's when they first contacted Mr.24

Ludwig and began discussions about what he was25
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intending to do with his property.1

By their own admission, they discussed or2

attempted to discuss with Mr. Ludwig and his agents3

the scope of that work, and were not satisfied with4

the outcome.  By their own admission, they waited and5

did nothing for two years, until the improvements were6

virtually completed.  7

This appeal was filed on the last day, the8

60th day, after the fence permit was issued.  They9

claim that the fence permit relates back to the other10

four permits that were issued two years ago, but11

there's a problem with that.12

The basis for the fence permit appeal is13

that it violated the building code as set forth on14

page 4 of their statement in support, and that it also15

violates the Wesley Heights overlay.16

Well, the Board does not have jurisdiction17

over appeals under the building code, and the property18

is not within the boundaries of the Wesley Heights19

overlay.  So for these reasons, the appeal was20

untimely as to the 2003 permits.21

It is -- the Board is without jurisdiction22

to hear the appeal of the 2005 building code issue,23

and the appeal should be dismissed as a matter of24

course.25
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With regard to the timeliness issue, let1

me just raise -- talk about that.  Prior to the2

adoption by the Zoning Commission of the 60-day rule,3

the rule was a reasonableness standard.  And as4

discussed by the Court of Appeals in the Waste5

Management case, the court looked at what is a6

reasonable time, and they defined it as follows.7

"A reasonable time in which to appeal is8

measured by the time that the fairness dictates to9

enable an aggrieved party to evaluate the10

appropriateness of seeking review, to obtain the11

assistance of counsel, and to take other steps12

necessary to proceed.  This conception of13

reasonableness standard does not countenance delay in14

taking an appeal when it is merely convenient for an15

appellant to defer making that decision."16

There is an important purpose, as the17

court pointed out, for fixing an outside date beyond18

which appeals may not be taken.  Subsequent to the19

Waste Management case, the Zoning Commission fixed the20

date for appeals to be taken in Section 3112.2, and21

that's 60 days as a matter of policy.22

The Zoning Commission adopted that rule,23

and it was published on February 2, 2003.  And also,24

the 10-day rule, 10 days -- appeal within 10 days25
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after a building is under roof.1

Again, in the Waste Management case, the2

Court of Appeals has said that a party who chooses to3

try to negotiate or discuss their concerns is not4

excused from filing a timely appeal.  The Court said5

as follows, "The fact that Waste Management chose to6

concentrate on avenues that reasonably may have7

appeared more promising than on appeal does not excuse8

its delay in noting an appeal."  9

And then, the Court cites the Woodley Park10

Community Association case, which says as follows,11

"Efforts to resolve dispute through negotiations did12

not excuse delay in filing appeal.  Appellant cannot13

now escape the harsh consequences of its one-year14

delay in appealing, because WSC, its adversary and15

difficult negotiations, was less than fully candid."16

So assuming for sake of argument that the17

allegations by the appellants are true, and that maybe18

Mr. Ludwig was less than fully candid, the Court has19

clearly said that that does not excuse the appellants20

here from filing a timely appeal.21

What we have here is a claim by the22

appellant that after sitting idle for over two years,23

and watching construction proceed to virtual24

completion, construction of, in their words, one of25
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the most -- one of the largest estates in the District1

of Columbia, with a lot of activity over an extended2

time, they could not assess the impact of this entire3

development on them until after the fence permits were4

issued?  Does this sound reasonable to the Board?  It5

doesn't sound reasonable to me.6

The Board is a trier of fact and can7

assess whether this is a reasonable argument to be8

made.9

There is no escaping the plain fact, I10

think, Board members, that the appeal of the 200311

permits is untimely in this case.  The Board's rules12

are clear.  The public policy is clear.  Waste13

Management has made that statement, and the Zoning14

Commission has acted as well.15

If neighbors can lie in wait for two years16

and are then allowed to appeal, then the BZA's rules17

of procedure are meaningless.  The D.C. Court of18

Appeals ruling is meaningless.  19

Here what we have is neighbors who are20

attempting to shift the burden from themselves and21

their responsibility to file a timely appeal.  They're22

shifting that burden to the Board.  And how is the23

Board supposed to act?  Because you have now that you24

have a house and accessory structures all completed25
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and occupied.  They were within two weeks of being1

occupied when the appeal was filed.2

Then, the appeal was -- was filed with3

this Board, and the appellant -- the neighbor is4

saying, "Okay.  Board, now you deal with it.  You5

decide whether this house should come down.  You6

decide whether these improvements should be7

demolished."8

When the Board -- I'm sorry.  When the9

appellant could have, within 60 days, as the Board10

outlines, within a reasonable period of time as the11

Court of Appeals has said, could have filed an appeal,12

and the Board could have dealt with it at that time.13

14

Assuming for the sake of argument that the15

allegations have merit, the Board would have been in16

much better position to do something about  this17

appeal back then, two and a half years, three years18

ago now.  Now the house is up, the project is19

finished, and the family is -- was virtually ready to20

move in when the appeal was filed.21

The Board -- you simply should not allow22

yourselves to be put in this position.  If two years23

was okay, then why not three years?  Why not four24

years?  Why not five years?  Where does the Board draw25
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the line?1

Well, the Board doesn't have to draw the2

line because the line has already been drawn for them3

by the Zoning Commission when it enacted 3112.2, which4

says that appeals shall be filed within 60 days.  And5

appeals shall be filed within 10 days after the6

building is under roof.7

If you look at the facts of this case as8

alleged by the appellants, and know the facts are9

necessary, it's clear that the appellants had10

knowledge more than two years ago before the appeal11

was filed.  And, therefore, the appeal of the 200312

permits must be dismissed.13

Turning to the fence permit, the fence14

permit was issued in April of 2005.  The appeal was15

filed on the last day.  In their statement of support,16

on page 4, they claim that the fence permit violates17

the building code.  But the Board has no jurisdiction18

over the building code.19

The Board has -- under Section 3100.2, the20

Board "has jurisdiction over appeals of any order,21

requirement, decision, determination, or refusal made22

by an administrative officer or body, including the23

mayor, in the administration and enforcement of the24

zoning regulations."25
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The fences -- the only mention of a fence1

in the building -- in the zoning regulations is under2

Section 2503.3, which says that a fence constructed in3

accordance with the building code may occupy any4

required yard.  Well, how do you determine that?5

Well, you have to look at the building code and6

determine -- and look at the -- the height, the7

dimensions, where they're allowed to go.  But that's8

a building code issue.  That's not a zoning9

regulation.  The zoning -- the BZA has no jurisdiction10

over that.11

CHAIRPERSON GRIFFIS:  I'll ask you just to12

--13

MR. COLLINS:  They're in the wrong venue.14

CHAIRPERSON GRIFFIS:  -- conclude.15

MR. COLLINS:  For that reason, this case16

must be dismissed.  The fact that it violates the17

Wesley Heights overlay, I think we've determined --18

and there is no argument by the appellants that it is19

not within the Wesley Heights overlay.  It's Tab T of20

our motion to dismiss.  I'm sorry, Tab C of our motion21

to dismiss.22

If you look at their amended and restated23

document that was filed yesterday, and served on us24

yesterday afternoon, it does not cure the defect in25
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their pleadings.  There are still allegations that the1

fence permit violates the building code.  There is2

allegations that fences are in required side and rear3

yards.  Well, that's permitted by the building -- by4

the zoning regulations.  There's nothing -- there's no5

allegations as to any errors.6

CHAIRPERSON GRIFFIS:  Good.7

MR. COLLINS:  There's simply a laundry8

list of citations, most of which are deprecatory kind9

of an introductory type of citations, some of which10

are Wesley Heights citations, and some of which are11

building code citations.12

CHAIRPERSON GRIFFIS:  Excellent.  Okay.13

Thank you very much.14

We're going to take quick questions, and15

then we'll move on, if there's any quick clarification16

questions.  Can you just briefly address 2503.3 as the17

section of the Title 11 DCMR which reads, "A fence or18

retaining wall construction, in accordance with the19

D.C. building code, may occupy any yard required under20

provision of this title."  Doesn't that give us full21

jurisdiction over the D.C. building code?22

MR. COLLINS:  No, sir, it doesn't.  You23

don't have the expertise to determine the building24

code.  You don't have the -- the jurisdiction to,25
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under Section 3100.3 -- I think I've cited that before1

-- to look at violations of the building code.  That's2

-- there's another agency that has jurisdiction over3

that.4

CHAIRPERSON GRIFFIS:  So there's another5

agency that would say whether that fence or retaining6

wall was in compliance with the D.C. building code.7

MR. COLLINS:  Right.  The appeals from --8

appeals of building -- appeals under the building9

code, there's a provision in the building code itself10

as to where those appeals are to go.11

CHAIRPERSON GRIFFIS:  Okay.12

MR. COLLINS:  And it's not to this Board.13

VICE CHAIRPERSON MILLER:  Mr. Collins, how14

would we be able to interpret whether that provision15

has been applied, if we don't look to the building16

code, in 2503.3?17

MR. COLLINS:  What it's saying -- 2503.318

really is a -- is a broad brush.  It says,19

"Notwithstanding any other" -- it says, "Except for20

structures and exceptions specified in this section,21

every part of a yard required under this title shall22

be open and unobstructed to the sky."  23

What it's saying is you can put a fence24

anywhere.  I don't know you appeal that.25
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VICE CHAIRPERSON MILLER:  2503.3 says it1

must be constructed in accordance with the D.C.2

building code.3

MR. COLLINS:  Right.4

VICE CHAIRPERSON MILLER:  Now, if the D.C.5

building code says it has to be seven feet tall, why6

can't the Board look at that?  Shouldn't the Board7

look at that to see whether it has been constructed in8

accordance with that provision?9

MR. COLLINS:  It seems to me, if I was an10

appellant here, I would be bringing to the Board11

something from the -- from the Building Department12

saying it was not seven feet tall.  You're not a trier13

of fact on whether it's seven feet tall or not.14

VICE CHAIRPERSON MILLER:  But we can look15

at material that goes to that fact.16

CHAIRPERSON GRIFFIS:  Or is your point17

that the way we look at the compliance with 2503.3 is18

the fact that it was approved by the building code19

review in DCRA?  So if we step into the shoes of the20

Zoning Administrator, we now have this in front of us21

-- a fence -- in this case, or any other case.  22

We need to make sure that it's in23

compliance with the building code.  We would stand on24

its compliance based on review of another inspector in25



62

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

DCRA's stamp that it complies.1

MR. COLLINS:  Right.  The District of2

Columbia government, like any government, is purposely3

compartmentalized in areas of expertise.4

CHAIRPERSON GRIFFIS:  So if that provision5

read "and must be in compliance with the fire code,"6

we would look for the fire marshal stamp that it was7

in compliance.8

MR. COLLINS:  Right.9

CHAIRPERSON GRIFFIS:  I see.10

MR. COLLINS:  That's right.11

VICE CHAIRPERSON MILLER:  My other12

question is:  it sounded like your motion to dismiss13

would apply equally to the most recent filing of the14

appellant.15

MR. COLLINS:  Well, it's, you know,16

difficult in the short period of time we had to digest17

the whole thing, but it does have that laundry list of18

cases -- of citations at the back.  And the Board --19

certainly, you can take a look at the -- the sections20

that they cite, and this Board has in many instances21

in the past said that these introductory paragraphs22

that don't have a specific provision about the height,23

the setback, the side yard, the whatever, the24

objective determinations under zoning really are not25
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things to be enforced.1

They're policy statements that pre -- they2

come before what the -- the regulation -- specific3

regulation itself.  They identify the policy behind4

the regulation.5

VICE CHAIRPERSON MILLER:  But my question6

I guess is:  is there anything in the filing that7

would change your argument that certainly the first8

four permits were -- appealed were untimely?9

MR. COLLINS:  Oh, no, nothing at all.  And10

as a matter of fact, there's nothing in here that11

changes my view that the fence permit was improperly12

filed in this venue.  But also I'd like to say for the13

record that to the extent that there are changes in14

this document that's called an amended and restated15

statement, to the extent that there are new appeals,16

they're untimely as well, because the fence permit was17

issued April 25, 2005.  This document was filed18

January 9, 2006, more than 60 days after the appeal19

was -- the permit was issued.20

So to the extent that there are21

differences here, and they constitute a new appeal,22

then it's untimely.23

VICE CHAIRPERSON MILLER:  There's not24

appeal of another permit, though.  They all go to that25
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same permit, isn't that correct?1

MR. COLLINS:  That's correct.  But --2

VICE CHAIRPERSON MILLER:  But they're3

different theories?4

MR. COLLINS:  Yes.  I mean, you can't just5

the day before a hearing throw in another document and6

say, "I've got another idea.  I read all these motions7

to dismiss, and now I've got another idea.  Let me try8

this one."  And then, the next time we'll have, "Well,9

let me try that one."10

CHAIRPERSON GRIFFIS:  Any other questions?11

12

(No response.)13

Excellent.  Thank you very much.14

Ms. Bell?15

MS. BELL:  Essentially, DCRA's argument is16

the same as the intervenor, as I indicated in the17

motion to dismiss.  I would, though, like to respond18

to one of the comments that you just made to Mr.19

Collins.  20

Under the construction code, I'm sure the21

Board recalls that under the older version, appeals22

for code official decisions went to the Board of23

Appeals and Review.  And they handled a lot of permits24

that were issued, where there were violations alleged25
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under the construction code.1

The Board of Appeals and Review dissolved2

and was assumed in the Office of Administrative3

Hearings, which now hears those kinds of complaints.4

So appeals of the code official were not necessarily5

appeals that were brought before this Board, and that6

obviously is part of our jurisdictional question, too,7

so I -- I hope that resolves your question about where8

these -- where these appeals would have been raised.9

But getting back to our motion to dismiss,10

and the earlier permits that were filed, we also11

believe were untimely.  But I also think it's12

important to take a look at the reasonableness13

standard again.  I realize that Mr. Collins went14

through that, but I think it's important to take a15

look at what the appellant knew and when he knew it,16

because that really goes to the core issue of the17

reasonableness standard.18

And as was pointed out and conceded by the19

appellant, he had a lot of knowledge about the20

construction on the property.  He himself conceded21

that he knew about the property at least as far back22

as 2000, because he indicated that the original permit23

was issued.  That is information that he provided in24

his new supplement.25
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But in the original appeal, he indicated1

that he lived next door to the property, that he2

observed the property, and also that he had an3

opportunity to talk to the Ludwigs about the property.4

What he has attempted to do, and I think5

it's important for the Board to take a look at this6

issue, he has attempted to get under the umbrella of7

extraordinary circumstances.  There is an exception8

with regard to timeliness.  That extends to when the9

circumstances are extraordinary, and it goes to the10

appellant's ability to get information about the site,11

about the project, to be able to challenge the permit.12

And it has to do with the appellant's ability to13

acquire information.  14

Here in this case, what the appellant has15

tried to do is say the misleading or the alleged16

misleading that the homeowners engaged in, the lack of17

information, the, you know, obfuscation, if there was18

any, with regard to the conversations about whether or19

not he had a permit or how long it took him to get a20

permit, and all this sort of activity for a two-year21

period qualifies for his inability to receive22

information, or his inability to obtain information.23

We don't believe that that is a valid24

basis to meet the extraordinary circumstances25
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standard.  We also don't think the Court of Appeals,1

either in Waste Management or some of the earlier 2

cases, the Woodley Park or -- I always pronounce it3

Goto case.  I realize the Board pronounces it4

differently, but I pronounce it the Goto case -- set5

up that standard.6

I know that Mr. Collins mentioned Waste7

Management, but I do think it's important, because I8

mentioned it in my earlier comments.  The Court of9

Appeals has said that we think, therefore, that the10

reasonableness standard imposes a duty on appellants11

to act with diligence and prudent dispatch in12

preparing -- in protecting their own interests through13

the appellate process.14

We think in these particular circumstances15

the appellant did not use due diligence.  He did not16

attempt to get permits.  He did not check to see if17

permits were issued in a timely fashion, although he18

concedes that he lives next door, he saw this19

unsightly and monolithic construction happen before20

his eyes, yet he waited a two-year period before he21

complained about it, filed an appeal, and waited22

longer than a two-year period to actually get copies23

of the permits that are at issue.24

Now, with regard to the zoning errors, I25
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do think it's important to mention this, although our1

argument is that the earlier permits are untimely.  We2

would also, though, like to point out that, to the3

extent that they have raised issues, the issues that4

he raised are not proper zoning technical review5

issues.6

The property is not within the Wesley7

Heights overlay that he has alleged.  I notice in his8

supplements and his second supplement that he does not9

mention that again, so I don't know if that means he10

has abandoned that argument.  He has sort of argued11

that the spirit of the Wesley Heights overlay is12

violated by the size and the enormity of the project.13

The government will provide a copy of the14

zoning map, if it's helpful, but our position is the15

property is not within the Wesley Heights overlay, and16

that was a fact that was misrepresented in the17

original appeal.18

The second thing that we'd also like to19

point out with regard to the zoning technical review20

process -- that the appellant also has sort of21

misrepresented the size and the scope of the project.22

We don't think he has identified a zoning error, so we23

don't think that the Board has jurisdiction with24

regard to the untimely permits.25
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But what's important is that the original1

permit that was filed back in 2003 did show the scope2

of the project.  He has spent a lot of time in his3

submission with regard to the piecemeal approach that4

he believes the Ludwigs took to bring his argument5

within some of the case law.  6

But we would like to point out that when7

the zoning review looked at the initial permit that8

was issued for the house, that it did show the9

footprint of the project.  The plat did show the pool10

and the tennis court, as well as some of the other11

fencing.12

Now, turning to the last permit, the 200513

fence permit for the three different fences that were14

issued, we do believe that was timely filed to the15

extent that he raises some concerns.  But his concerns16

there are also not zoning review concerns.17

The construction code is not an18

appropriate basis for this appeal, and the Board19

doesn't have jurisdiction to hear an appeal with20

regard to either the size of it or the contents of it21

-- or not the contents but the -- the matter in which22

it is constructed, because we believe that's within23

the structural engineering/technical review process,24

and not within the Zoning Administrator's review25
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process.1

CHAIRPERSON GRIFFIS:  Good.  Thank you2

very much.3

Questions?4

VICE CHAIRPERSON MILLER:  This kind of5

picks up on what I was discussing with Mr. Collins6

about the building code and its reference in 2503.3,7

that the fence should be constructed in accordance8

with the D.C. building code.  9

But my understanding, looking at this10

record, is, I mean, the building code calls for a11

seven-foot fence, or no higher than seven feet, or12

whatever.  13

And if you look at the permit that you've14

attached to your pleading, it looks like that that's15

what was approved -- a seven-foot fence, which would16

be in accordance with the building code, and that the17

-- that the issue isn't a zoning error, because the18

appellant may be complaining that it may be higher19

than seven feet, or it wasn't -- it wasn't constructed20

in accordance with the building code, or this permit.21

But based on the -- unless you can tell me22

otherwise, or if you agree, it looks like that the23

permit that you have attached to your pleading is24

evidence of -- that there wasn't a zoning error with25
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respect to this issue of a fence constructed in1

accordance with the building code.2

MS. BELL:  Well, that would be correct.3

I know we've had this discussion in the past.  To the4

extent -- it's DCRA's position that to the extent that5

something is constructed in a manner that is6

inconsistent with how the permit was issued as a post-7

design construction issue, and not part of the zoning8

review process, the technical rezoning review process,9

so, therefore, it couldn't be a zoning error.  And10

that would be our position in this case. 11

What the zoning regs -- to our way of12

thinking, what the zoning regs does is it evaluates13

where the placement of a fence can be on a property,14

and not the height, as I said, or how it's15

constructed.  That would be something that the16

building code would govern, and the Zoning17

Administrator would not look at that, or the zoning18

review -- reviewer would not look at that.19

VICE CHAIRPERSON MILLER:  I guess my point20

is, even if you -- even if you don't agree, say, that21

--22

MS. BELL:  There's no error.  That's23

correct.24

VICE CHAIRPERSON MILLER:  Where is the25
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error as far as this permit goes?  Because isn't this1

permit in accordance with the building code's2

requirements on the fence?3

MS. BELL:  That's correct.4

VICE CHAIRPERSON MILLER:  Okay.  Thank5

you.6

MS. BELL:  And to the extent this is7

entirely on the property as opposed to --8

CHAIRPERSON GRIFFIS:  Anything else?9

(No response.)10

Very well.  Ms. Gates?11

MS. GATES:  The ANC heard Mr. Gottlieb on12

January 4th.  We believe that he does have a case.  I13

think it's important to point out that the property in14

question, the Ludwig property, absolutely abuts a15

number of homes that are in the Wesley Heights overlay16

district.  And, therefore, any impacts to those houses17

should be considered within the Wesley Heights18

overlay.  19

I think Mr. Collins made an important20

statement when he said the appellant attempted to21

discuss, and he has certainly made that point.  When22

you attempt to discuss things with a neighbor, and you23

are put off and put off and put off, then I think24

there is difficulty, and that's what we're dealing25
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with today.  We're dealing with difficulty, practical1

difficulties.2

We would -- the ANC would say that fences3

should be considered here, because if the zoning4

reviewer isn't going to consider what the fence is5

placed on, this is going very much to the same spirit6

we had in the Economides wall case.  How high can it7

be?  And, certainly, these fences are very high.8

I also think there is an assumption being9

made here, both by Ms. Bell and Mr. Collins, that10

neighbors spend their time down at DCRA combing11

through the permit files.  Frankly, I would guess that12

just as the term "UFA" came as a surprise to you13

today, the term "BZA" comes as a great surprise to14

many people.  Trying to learn this process is not15

easy, and I speak from personal experience there.16

I think that's really the crux of it.  The17

ANC does feel that there is a case here.18

CHAIRPERSON GRIFFIS:  Excellent.  Thank19

you very much.20

You bring up some interesting points that21

are very broad and systematic.  One, learning the22

process -- believe me, as I've said, and I know you've23

heard me in other cases -- we're -- we're sympathetic,24

not empathetic, with folks trying to get through a25
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myriad of processes.  But certainly bringing an1

application or, my goodness, participating in an2

appeal is difficult.  There's no question about that.3

It's not something we would cure in the substance of4

this motion, but we are very well aware of it.5

Let me ask you directly for your comments.6

You indicated that this property -- and I think we may7

concede -- we'll ask Mr. Gottlieb -- but this -- the8

instant property has been stated to not be in the9

overlay, but abuts numerous houses that are in the10

overlay.  You've indicated that the impacts of those11

adjacent properties need to be taken into12

consideration as they are on the overlay.13

How would the Zoning Administrator review14

a permit for that impact?  Where would that -- where15

would the specific review criteria come, or the16

authority in the regulations?17

I guess the direct question is:  where18

would the line of the overlay begin and end, if19

everything abutting --20

MS. GATES:  I believe that's in the map,21

isn't it?22

CHAIRPERSON GRIFFIS:  Right.  But so --23

this is out of the overlay, and the Zoning24

Administrator -- of course, we're here today as the25



75

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

Zoning Administrator, and we're being told we've made1

an error in issuing this permit.  And so now we're2

looking at it.  Did we make an error?  3

What is the error that the Zoning4

Administrator looked at in reviewing this?  You're5

saying he should have taken into effect the impact of6

the adjacent neighbors and the overlay.  I'm asking7

where in the regulations would he be required or8

directed to do, or even given the measurement that he9

could do it?10

MS. GATES:  I don't -- I don't have that11

information.12

CHAIRPERSON GRIFFIS:  Okay.  Okay.  Any13

other questions?14

VICE CHAIRPERSON MILLER:  No.  This is15

just a comment.  I just want to say that the question,16

though, before us is not whether they have a case.17

The question is -- that we're going to be deciding is18

whether we have jurisdiction, because we might not if19

it's not timely, or we don't have subject matter20

jurisdiction.21

MS. GATES:  Perhaps I've spoken out of22

turn.23

VICE CHAIRPERSON MILLER:  No, I --24

MS. GATES:  That was what the ANC25
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considered.1

VICE CHAIRPERSON MILLER:  Right.  Okay.2

I just wanted to clarify.3

CHAIRPERSON GRIFFIS:  Okay.  Anything4

else?5

(No response.)6

Excellent.  Thank you very much.7

Mr. Gottlieb?8

MR. GOTTLIEB:  Thank you.  As a9

preliminary matter, I want to say this is a motion to10

dismiss.  I'm not obligated to prove my case before11

you today.12

CHAIRPERSON GRIFFIS:  That's correct.13

MR. GOTTLIEB:  I'm not obligated to prove14

the merits of my case.  All I'm obligated to do is to15

allege -- I believe the rules spell this out -- you --16

I think you are required by the statute to hear a case17

if someone alleges violations of the zoning law.  I've18

done that, and I think that -- that ends the question19

of whether you have jurisdiction or not.  My mere20

allegation is enough.21

CHAIRPERSON GRIFFIS:  I think that sets22

jurisdiction.  I don't think it requires that a23

hearing proceed or -- or tell us how it begins and24

when it ends.  In fact, we -- in my reading of that25
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regulation -- and I'm fairly familiar with it -- we've1

satisfied our obligations to the regulations getting2

this far.3

I mean, we have preliminary -- we have4

motions.  We're in it.  We're in the substance.5

MR. GOTTLIEB:  Okay.6

CHAIRPERSON GRIFFIS:  Now, I also agree7

with you, we're not asking in your 10 minutes to brief8

us on the -- on the total substance of your appeal9

case.  We're on a simple motion.  As has already been10

stated, it's a fairly legal element and an issue of11

which we're -- we're factoring in here.12

MR. GOTTLIEB:  Okay.  I do see from a lot13

of the questions, though, that we're getting into14

factual issues, and I do want to provide the Board15

with some context as to what we're dealing with here.16

CHAIRPERSON GRIFFIS:  Okay.  If it's17

coming into the record, it'll go to Ms. Bailey.  What18

are we receiving?19

MS. BELL:  I --20

CHAIRPERSON GRIFFIS:  Mr. Gottlieb, what21

is this that you're putting in?22

MR. GOTTLIEB:  Pictures and exhibits.  I23

believe everyone is entitled to have pictures and24

exhibits.  Instead of having an overhead, I have a25
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handout.1

CHAIRPERSON GRIFFIS:  No, I -- I'm not2

precluding --3

MR. GOTTLIEB:  I go to hearings all the4

time and people do that.5

CHAIRPERSON GRIFFIS:  Well, I understand6

that, but does it go directly to the motion that we7

have?8

MR. GOTTLIEB:  Yes, it does.9

CHAIRPERSON GRIFFIS:  To the, what, the10

jurisdiction or timeliness?11

MR. GOTTLIEB:  To both.  Ms. Miller was12

asking questions about the fence.  I have pictures of13

the fence, so you can see what we're talking about.14

Instead of dealing in abstractions, I think it's15

better for you to see.  I'll walk through them with16

you.17

The photographs for the hearing -- the18

first one shows the latest sketch of the Ludwig19

estate.  You'll note, for example, the front of the20

house sits on Foxhall Road, which is at the top of the21

page, and the tennis court sits at the very rear of22

the property.  23

Usually, the rear of the property, I'm not24

a -- a lawyer like my colleague from Holland & Knight,25
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who understands the zoning laws intricately, but so1

far as I understand there's supposed to be something2

called a required rear yard in the back.  There3

doesn't seem to be that here.  Instead, we've got a4

tennis court.5

You'll see later how that tennis court is6

built.7

Excuse me.  I didn't interrupt you, Miss.8

CHAIRPERSON GRIFFIS:  I'll take care of9

that, Mr. Gottlieb.  10

We'll let him proceed.  We'll take11

questions, and then we'll see where we are.12

MR. GOTTLIEB:  The next page, Exhibit B,13

shows 1031, which is the Ludwig estate, and 1032,14

which is my property.  Exhibit C shows -- these15

pictures were all taken, by the way, in January of16

this year -- shows the Ludwig estate.  I think this17

was taken on Saturday.18

You'll see the estate and the gate.19

You'll see to the left of the house the porta-potty20

there, which I assume is not a permanent fixture but21

is there for the continued construction, which is22

still going on today.  Despite the representations23

from Mr. Collins that a year ago when I filed this24

they were all done, moved in, it was all finished;25
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they still have the porta-potty outside.1

Exhibit D, you'll see -- and this was just2

taken this past weekend -- this is the side yard right3

adjacent to my house.  This is the construction that4

is still going on pursuant to permits issued in 2003.5

So I don't want to hear people tell me, "Oh, you6

should have seen it."  This is still going on.  This7

is a continued process.8

Exhibit E shows you the construction of9

the terrace around the pool, also pursuant to a10

construction permit issued in 2003.  We're in 2006,11

and this is still going on.  Okay?12

Exhibit F, same thing.  This is the side13

yard.  Terracing -- terracing put up, pursuant to the14

2003 permit. 15

Exhibit G shows you one aspect of the so-16

called fence.  This is the bottom part of the fence.17

This is from my back yard -- a poured concrete18

structure behind it, filled with tons of fill imported19

from -- I don't know whether it's arsenic-infected or20

who knows where.  But it's the same thing like they21

did in Economides.  Okay?  And you'll see this22

constructed -- Exhibit G.  23

Exhibit H shows another view of the poured24

cement wall with wire rods and mesh metal on the25
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surface.  1

Exhibit I shows the same thing.  This is2

facing my back yard.  Okay?3

Exhibit J shows you the full extent of4

their so-called fence.  We have the cement structure5

part on the bottom, which is six feet high, and the6

wooden part, which is seven feet high.  So Ms. Bell's7

statement that I'm arguing about post-permit issues,8

this is over -- way over seven feet, ladies and9

gentlemen.  This is over 13 feet high, and this is in10

my backyard.  And this blocks light and air from my11

house and my property, and this is outrageous.12

And how do you, and how does the city let13

this happen?  And how does Ms. Bell sit here and say14

this is just a post-permit little problem?  I mean,15

look at that. 16

Exhibit L continues to show it.  17

Then, we have Exhibit M, which shows what18

the city allowed them to do in the required yard.  Not19

one but two fences side by side.  First, we have a20

chain link fence on the property line, and then two21

feet further we have a solid wooden fence, because for22

the Ludwigs there is never enough fence.23

Now, if you look at Exhibit N, then you24

see the rear of the property, which is supposed to be25
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a required rear yard.  Okay?  Ladies and gentlemen,1

you'll see there not one platform, not two platforms,2

but we have two cement walls and two seven-foot high3

chain link fences in the required rear yard on the4

property line.  On top of that 12-foot high poured5

concrete structure is the tennis court, in the rear6

yard.  7

Now, if you're going to tell me this is a8

construction issue, that you don't have jurisdiction9

over this, then there's something wrong with the10

District and how it administers its zoning laws.  11

Exhibit O shows you more pictures of the12

double walls and the double fences, and, of course, I13

should tell you behind those walls are tons and tons14

of fill and other materials, the same way they did15

with Economides.  16

And this is happening all over the city,17

and I -- you know, the residents are getting outraged.18

Is this going to become a walled city where we have19

people racing to see how high they can build their20

properties, and the rest of us just live in their21

shadow under these huge, ugly monstrosities?22

Now, I have exhibits.  Let me just walk23

through them with you.  Exhibit 1 is a letter from one24

of my neighbors, who was also hoodwinked by the25
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Ludwigs.  She also went over there in 2003 and asked1

to find out what they were doing.  She wasn't promised2

the plans like I was, but she was just told, "Don't3

worry about it, honey.  We're not going to affect you.4

We're putting all the development in the front of the5

property near Foxhall Road, not in the back of the6

property where your house happens to be."7

Well, unfortunately, this nice woman8

trusted the Ludwigs to tell her the truth.  She was9

misled by the Ludwigs the same way I was.  10

And Mr. Collins very conveniently says,11

"Well, if that's true," you know, the Ludwigs, with12

the counsel of Holland & Knight, embarked upon a13

scheme to evade the zoning requirements.  You'll see14

here on Exhibit 2, in the year 2000, they had Hugh15

Jacobson design this whole structure, this whole16

estate.  One permit.17

But they had a better idea.  They got a18

different architect, and a couple of years later --19

why do it with one permit?  That's too easy for20

everyone to see.  Let's do it with five permits. 21

And you'll see -- Exhibit 3 shows you each22

of the five permits, when they were applied.23

Now, Mr. Collins pointed out the first24

four permits were all applied for within a four-month25
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period.  Well, why do you need to apply for four1

different permits in four months for the same2

structure?  Especially when two years earlier you had3

applied for one permit for the entire development.4

The answer, my friends, is that they were5

attempting to evade the requirements.  They wanted to6

confound and confuse not only the city, but the7

neighbors.  You'll see in Exhibit 4 how much time the8

city took to evaluate each of the permits. 9

You'll see, for instance, on the fence10

permit, which you saw pictures of, the fence is on top11

of those concrete walls.  I am a big fan of efficient12

government, but, you know, one day -- one day for13

permit applications, pretty amazing to me.  One day.14

That's what they gave it.  Two of these permits got15

one day.16

And you'll see the zoning staff, who17

reviewed the five applications, was it one person who18

saw all five of them?  No.  It was three different19

zoning staff members who looked at the applications.20

So there was no continuity.  They did everything they21

could to make sure that they were not fully reviewed,22

as they are required under law.23

Now, you'll see Exhibit 5.  This is part24

of the application process, and this is one point25
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where I will say I was denied full access to the1

documents, because I only got these forms for two of2

the five permits.  But in at least these two cases,3

this intake form, which is part of the process, it's4

mandated by D.C. law.5

They represent -- if you look at item 3,6

the question is, "Is additional activity planned by7

the applicant for this site, or any site within the8

same square during the next three years, that requires9

a permit?"  You'll see that they checked "no."10

On the second page, you'll see under the11

signature line, it says, "I certify that all of the12

statements on this application are true and complete."13

And then, the line also says, "The making of false14

statements on this application is punishable by15

criminal penalties."  Criminal penalties.16

Now, Mr. Collins, in his reply brief,17

says, "He, it's just harmless error."  Well, I think18

Holland & Knight's cavalier attitude towards19

compliance with the laws, particularly criminal laws,20

is really shocking to me.  This is -- and to say that21

this is a mistake, you'll see in Exhibit 6 the same22

thing was attested to again.23

This is with a permit where they say, "You24

know, folks, this is it.  We're not applying in the25
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next three years for any more permits."  They made1

those representations twice, okay, in the first four2

months.3

Exhibit 7 shows us part of the wine and4

dine scheme of Mr. Ludwig.  I went over to speak to5

him as --6

CHAIRPERSON GRIFFIS:  One more minute.7

MR. GOTTLIEB:  I went over to speak to him8

as soon as I bought my property.  Okay?  And you'll9

see the subterfuge from both him and Mr. Gage.10

Lastly, I do want to address some of the11

legal issues that were raised here.  First of all, the12

Waste Management case, it's important that you know13

that that case is a C of O case.  In that case, Waste14

Management -- this is not a case of a property owner15

like me against another property owner.  This is a16

case where the Zoning Administrator denied a17

certificate of occupancy to Waste Management to run a18

solid waste handling facility.19

Now, if you're going to tell me the same20

standards apply to me against a neighbor, as they do21

to a corporation, in a C of O case against the Zoning22

Administration, flat out wrong.23

Now, the cases that are on point are the24

Sisson case, and let me read to you that case, because25
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it's eerily similar to this one.  And this is a1

decision of the Board of Zoning Adjustment, Mildred2

Rogers Crary.3

CHAIRPERSON GRIFFIS:  You don't need to4

read it.  We'll note Sisson.  You have about 10 more5

seconds.6

MR. GOTTLIEB:  Okay.  The extraordinary7

circumstances here -- first, instead of filing a8

single application, they filed five.  This is after9

they had already filed one in 2000 that they had never10

acted upon.  One for the entire project, they never11

acted upon it, and they started all over again.12

Second, they certified twice that there13

were no more applications being filed, and then they'd14

turn around a month later and --15

CHAIRPERSON GRIFFIS:  Okay.16

MR. GOTTLIEB:  -- file another one.17

CHAIRPERSON GRIFFIS:  Good.  You're just18

reviewing.  I think we've got good notes, and,19

actually, that's 10 minutes and a little bit extra.20

MR. GOTTLIEB:  If I could just beg your21

indulgence for two more minutes.22

CHAIRPERSON GRIFFIS:  No.  It has been23

fair straight across the board, 10, with a little24

flexibility in my liberal attitude towards time.  That25
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being said, thank you very much.1

Let me start off, first, where you ended.2

You brought up several points in your now oral brief,3

but also in your written submission, this issue of one4

or five permits.  There is two decided questions I5

have on this.6

Yes.  Let me ask you, how much familiarity7

do you have with the permitting process?8

MR. GOTTLIEB:  None.9

CHAIRPERSON GRIFFIS:  Okay.10

MR. GOTTLIEB:  I'm a homeowner, and I've11

never built anything.12

CHAIRPERSON GRIFFIS:  Okay.  That's clear.13

I just want to set my understanding of what I'm14

hearing here.15

Then, help me understand what the zoning16

violation is in applying for five different permits.17

MR. GOTTLIEB:  No, the zoning -- I'm not18

alleging there's a zoning violation in filing the five19

permits.  I'm alleging that it's extraordinary20

circumstance to demand that somebody know in the first21

permit that they were going to build a wall --22

CHAIRPERSON GRIFFIS:  The five permits,23

the timing --24

MR. GOTTLIEB:  -- and then, the fifth25
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permit they were going to build a fence on the wall.1

CHAIRPERSON GRIFFIS:  The issue -- no, I2

understand.  The filing of the five permits goes to3

the timeliness issue, then.4

MR. GOTTLIEB:  Absolutely.5

CHAIRPERSON GRIFFIS:  Okay.  That's a very6

clear point that needs to be before the Board.  Let me7

go to Waste Management and some of the other cases.8

Sisson -- actually, I think I will take -- no.  Okay.9

Waste Management.  I think there are10

precedent cases that come -- that have -- that go in11

courts and come back to us that we rely heavily on for12

those precedential elements.  And it makes not matter13

whether it's an appeal or an application, whether it's14

a use variance, an area variance, or an appeal of a15

certificate of occupancy.  Even similar infractions16

have lended itself to precedential issues for us in17

our process, in our interpretation.18

So I differ with that, unless you know19

some -- I guess my question would:  how would we not20

look at any of the court cases that set up those21

elements of precedence for us?22

MR. GOTTLIEB:  I think if you look at the23

Court of Appeals case in Sisson, it cites Waste24

Management, and it says these constitute the very25
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circumstances that were beyond her control and make1

application of the extraordinary circumstances2

exception in Waste Management.3

CHAIRPERSON GRIFFIS:  How do you rely on4

Sisson to make your case, but say you cannot be held5

accountable to Waste Management, when that's a6

corporation-corporation, and yet Sisson is cited by7

the courts?  Or, rather, Waste Management is cited by8

the courts in Sisson.9

MR. GOTTLIEB:  Because it's a totally10

different context.  I wasn't -- this is a case where11

-- in Waste Management this was an applicant for a12

C of O.  There was no issue of whether they knew the13

facts or not.14

CHAIRPERSON GRIFFIS:  I understand that.15

MR. GOTTLIEB:  I'm not -- I don't have any16

of the facts.  I didn't have any of the facts.  This17

was going on behind me on a -- on -- where they18

trucked in tons of dirts and raised the height of the19

property, and then put around cloth fences, so none of20

us could see what was going on.21

CHAIRPERSON GRIFFIS:  Okay.22

MR. GOTTLIEB:  I was misled and told I was23

going to be getting the plans.24

CHAIRPERSON GRIFFIS:  I understand all of25
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that.  I guess the point would be -- all right. I1

guess for clarity -- I don't look at what's being2

asked in terms of the precedent established in Waste3

Management.4

MR. GOTTLIEB:  Well, I think the Sisson5

case clearly says that --6

CHAIRPERSON GRIFFIS:  We'll get to that.7

MR. GOTTLIEB:  -- the first permit did not8

put the applicant on notice of all the work --9

CHAIRPERSON GRIFFIS:  Right.10

MR. GOTTLIEB:  -- to be done on the11

intervenor's property.12

CHAIRPERSON GRIFFIS:  In fact, the Chair13

did that case, so I'm very familiar with the facts on14

it, and, actually, the decisions on it.  So I think if15

we get into the deliberations, we can address those16

issues.17

Let me ask you, then, again, you indicated18

that there was -- that the intake -- well, there's two19

aspects.  Is there a zoning issue that arises with the20

environmental intake form?  If there is an error, or21

if there's even a criminal act that has taken place,22

are we the jurisdiction to hear those?23

MR. GOTTLIEB:  Well, when people apply for24

permits, and they say -- this is the first permit and25
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they say, "We're not applying for any other permits1

for the next three years," and they certify that,2

okay, and they say, "I understand I'm certifying that,3

and I may go to jail if I'm proved to have lied,"4

you're going to sit here and tell me I should ignore5

that?6

CHAIRPERSON GRIFFIS:  Well, we're not a7

criminal court.8

MR. GOTTLIEB:  It's in the record.  It's9

in the permit application.10

CHAIRPERSON GRIFFIS:  But what do I do11

with that?12

MR. GOTTLIEB:  It's what the zoning people13

look at.14

CHAIRPERSON GRIFFIS:  What do you want me15

to do with it in terms of my jurisdiction and16

authority?17

MR. GOTTLIEB:  Well, I think --18

CHAIRPERSON GRIFFIS:  I can make note of19

it, but I'm not a criminal court.20

MR. GOTTLIEB:  Well, do you want -- do you21

want Holland & Knight to continue to advise its22

clients that the way to go forward is --23

CHAIRPERSON GRIFFIS:  Do you want me to24

preclude Holland & Knight from advising clients?  I25
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really --1

MR. GOTTLIEB:  No, no.2

CHAIRPERSON GRIFFIS:  -- want to get to3

the --4

MR. GOTTLIEB:  I think you want to send a5

message, though, and say that doing it this way,6

having five permits when you can have one --7

CHAIRPERSON GRIFFIS:  I can send a lot of8

messages, but you want me to decide definitively9

specific issues.10

MR. GOTTLIEB:  Right.11

CHAIRPERSON GRIFFIS:  So messages -- oh,12

believe me, start me talking and I'd love to send13

messages.  14

Now, we need to get specifically into it.15

So what it needs to be framed to me is, does this16

environmental intake form, any of the answers on it,17

rise to the level of an appealable issue before this18

body?  Are there zoning issues?19

MR. GOTTLIEB:  I'm alleging that there are20

extraordinary circumstances.21

CHAIRPERSON GRIFFIS:  So, again, it goes22

to timeliness.23

MR. GOTTLIEB:  Absolutely.24

CHAIRPERSON GRIFFIS:  Okay.  So we're --25
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MR. GOTTLIEB:  And I think -- I think you1

have got to guard the integrity of the zoning process.2

If you're not going to guard it, who is?3

CHAIRPERSON GRIFFIS:  I don't disagree.4

Okay.  Going, again, to the timeliness, then, you've5

indicated -- and through you're photographs -- you're6

saying, look, construction is even going on.  It will7

stand in the ledgers today of the most memorable8

statement made.  The porta-potty sets timeliness.  I9

say that because it's always good to be a little bit10

light in the afternoon.11

However, is timeliness for us not decided12

on when it ends but when it begins, or have I looked13

at it incorrectly?  Meaning timeliness is based on an14

initial point, and the Board has -- has latitude to15

decide when you knew or when you should have known. 16

You're compelling us to look at -- and you17

made several statements and provided photographs --18

look, construction isn't over.  Am I understanding you19

to say that timeliness is based on when it ends, and20

then there's a certain time beyond that?21

MR. GOTTLIEB:  No.  I'm trying to say that22

Mr. Collins represented that this was all finished and23

they moved in last summer.  Well, this is now -- this24

is now January of 2006 --25
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CHAIRPERSON GRIFFIS:  But I think --1

MR. GOTTLIEB:  -- and they're still doing2

construction.  So I'm saying to you --3

CHAIRPERSON GRIFFIS:  You used the legal4

terminology of "under roof."  I mean, for us, the5

legal interpretation -- actually, for the Zoning6

Commission also, when they looked at establishing7

timeliness, because, believe me, not too long ago this8

used to take up all of our afternoons -- timeliness.9

And so the Zoning Commission took it up --10

look, it's so undefined, let's get a little bit more11

definition.12

Is it your testimony that this was not13

under roof, or is not under roof?14

MR. GOTTLIEB:  I think if you look at the15

pictures, there are a lot of objectionable aspects to16

this -- to this development that have nothing to do17

with the first house structure as opposed to the18

second house structure.  So they could have had the19

first house structure under roof, but there are many20

things.21

I do want to point out, though, that it's22

--23

CHAIRPERSON GRIFFIS:  It's an excellent24

point that you just brought up.  Let me ask you, are25
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you appealing elements that you find objectionable, or1

is there an error that arises out of an objectionable2

quality?3

MR. GOTTLIEB:  No.  I think there are --4

there are errors.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. GOTTLIEB:  I think the errors include7

a total obliteration of the required side yard8

requirements, and the required rear yard requirements.9

If you look at that tennis court, for instance, that10

fully occupies the rear yard.  It's on the property11

line, and it's raised up in the air by, what, 20 feet.12

I mean, it's so outrageous it boggles the mind that13

this could be approved by anybody.14

But, you know, if you want to just look at15

that, that's one -- one example of the violations.  16

But I did want to point you to Exhibit 9,17

which when the Zoning Commission approved this rule,18

the 60-day rule, Mr. Bergstein -- who is not here19

today -- concluded the hearing explaining to the Board20

that this is really a matter of case-by-case21

determination.  And, actually, he did -- he did22

distinguish.  He said, "You have two types of23

appeals."24

And this is in the end of my exhibit, "You25
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have two types of appeals before the BZA."  You have1

an appeal where someone denies a permit, or a C or O,2

and that creates absolute knowledge.  Absolute3

knowledge.  When you're denied a C of O, there's no4

issue.  The person who wants their permit or C of O5

knows they have 60 days.6

The harder thing is when you have these7

situations where a permit is authorized, and things8

start happening on the property, and there's no way of9

knowing just the way the property is developing that10

there may be an illegality.  You don't know that the11

thing may be outsized, and, still, they start -- until12

they start building the third story.13

Now, that's Mr. Bergstein.  That's him14

telling the Board, explaining to them the reasons for15

this rule.16

CHAIRPERSON GRIFFIS:  Is that what the17

Board adopted?18

MR. GOTTLIEB:  That's what -- that's the19

hearing.  That's the hearing when they adopted it,20

yes.21

CHAIRPERSON GRIFFIS:  I understand.  He's22

a legal advisor to the Zoning Commission, right?23

MR. GOTTLIEB:  Yes.  I think he's probably24

a pretty good authority to cite.  No?25
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CHAIRPERSON GRIFFIS:  Well, I would say1

no, he doesn't write the legislation --2

MR. GOTTLIEB:  Okay.3

CHAIRPERSON GRIFFIS:  -- and the4

regulations.  The Zoning Commission does.5

MR. GOTTLIEB:  Okay.  Well, he said the6

property owner may not -- may not know something7

really bad is going on.8

CHAIRPERSON GRIFFIS:  And I don't disagree9

with that.  I want to just put it into context, I10

mean, what -- what that thing said.  It's not11

unfamiliar territory to us, and, believe me, we12

decided that's why we're here.  That's why we couldn't13

walk in here and say, "It's timely.  It's not timely."14

We allow it to be briefed.15

Ms. Miller?16

VICE CHAIRPERSON MILLER:  Mr. Gottlieb, I17

appreciate what you just read, and I want to ask you,18

I don't know that you put this in your pleadings.19

When did you -- when would you say that you knew20

something really bad was going on?21

MR. GOTTLIEB:  It was really an22

evolutionary process.  But I will say that they did23

everything they could to make sure that I didn't.24

When I tried to visit the property, the Sandy Spring25



99

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

people physically threatened me.  When I asked them1

for permits, they did the same thing.2

I constantly called the police, because3

they were operating on Sundays, at nights, and in the4

mornings, tried to get on the property.  The police5

advised me to stay off the property.6

VICE CHAIRPERSON MILLER:  Okay.7

MR. GOTTLIEB:  In addition, they hired a8

24-hour guard to keep neighbors off the property.9

They raised the property by at least 12 feet.  You can10

see by the pictures.  And if you look at the first11

letter from my neighbor, Kathie Dematatis, they put a12

high cloth barrier around, so none of us could see13

what was happening.  So how are we supposed to know?14

Are we supposed to have a satellite and look down and15

see what they're doing back there?  I mean, they did16

everything they could to mislead us.17

VICE CHAIRPERSON MILLER:  I understand18

that.  I hear what you're saying about everything they19

did.  We are -- we do have to decide timeliness, and20

one of the things that I'm trying to pinpoint is, you21

know, when did you know that there was a problem, at22

least with respect to the 2003 permits?23

MR. GOTTLIEB:  Well, you can see --24

VICE CHAIRPERSON MILLER:  Are you saying25
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you didn't know there was a problem until the fence1

permit came along and you filed?2

MR. GOTTLIEB:  I think that -- I think3

that was -- there was a -- first of all, you have to4

look at these pictures and understand the scope of5

this development.  This was -- this house was not put6

up quickly, and none of the stuff was put up quickly.7

As you can see, we're still working on it.8

The permits were issued in 2003, and three years later9

they're still doing the construction on it.  So it was10

a very slow building process, and it was an enormous11

project.12

VICE CHAIRPERSON MILLER:  When was the13

lower platform completed, do you know?14

MR. GOTTLIEB:  I don't, no.15

VICE CHAIRPERSON MILLER:  With respect to16

the fence issue, the fence permit, does that apply to17

more than one fence?  Is this -- I probably should go18

back to DCRA after you, but, you know, you're saying19

there aren't enough fences for them.  And then, we20

look at your pictures and I see a few different21

fences, and so I'm wondering, does your appeal go to22

all the fences?23

MR. GOTTLIEB:  Yes.24

VICE CHAIRPERSON MILLER:  And is there25
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more than one permit, or is there one permit that1

applies to the fences?  One permit that lists -- the2

one that's attached to DCRA's pleading?3

MR. GOTTLIEB:  You know, if you're having4

trouble figuring out what permits authorize what, so5

am I, and I have no expertise in this area.  They did6

--7

VICE CHAIRPERSON MILLER:  Well, I'm asking8

you -- you filed the appeal -- what zoning error9

you're referring to.10

MR. GOTTLIEB:  If I could just say, Ms.11

Miller, it's my understanding that the permits simply12

parrot back on their face what the applicant puts in13

their application in terms of what they authorize, and14

that the substance of the permit is in the plans that15

are -- that are approved.  But I couldn't get my hands16

on the plans.17

VICE CHAIRPERSON MILLER:  Are you18

appealing all the fences?19

MR. GOTTLIEB:  Yes.20

VICE CHAIRPERSON MILLER:  The permit for21

all the fences?22

MR. GOTTLIEB:  Yes.23

VICE CHAIRPERSON MILLER:  And do you --24

MR. GOTTLIEB:  And all the walls.  All the25
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structures in the side yards and the rear yards.1

VICE CHAIRPERSON MILLER:  And can you2

articulate maybe a little better what the zoning error3

is with respect to the fences?4

MR. GOTTLIEB:  I think the -- well, the5

fences alone?6

VICE CHAIRPERSON MILLER:  Yes.7

MR. GOTTLIEB:  Well, I think this is an8

example of how you can't compartmentalize the permit9

process.  If you're -- you're saying the rules allow10

you -- refer to the building code and the building11

code says, "Well, you can have seven feet high in a12

required rear yard or side yard," well, does that --13

does that mean you can have seven feet of this and14

seven feet of that?  I mean, is that -- does that make15

any sense as a zoning matter, that you could --16

VICE CHAIRPERSON MILLER:  Is that what17

you're alleging the error is, that they didn't --18

MR. GOTTLIEB:  Among the errors, yes.19

VICE CHAIRPERSON MILLER:  -- that they20

didn't -- that they shouldn't have -- how should I say21

this?22

MR. GOTTLIEB:  Yes.  But how can you --23

VICE CHAIRPERSON MILLER:  They shouldn't24

start from the lower platform up?25
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MR. GOTTLIEB:  But how can you connect the1

dots when this -- this is in one permit and this is2

another permit?  And, I mean, to say that -- from my3

standpoint, I look at this combined structure.  I'm --4

that's what I'm impacted by.  5

You can't expect me to look at the lower6

one and envision, well, gee, what could they build on7

that?  They could build another fence, they could8

build a house, they could -- I mean, how can you ask9

residents to just imagine what people are going to do?10

How can you -- and how can you let people who11

obviously have plans that are thoroughly --12

thoroughly, you know, discussed over a long course of13

years to break up the process, hide the ball from the14

Zoning Board, and the staff, and from neighbors.15

VICE CHAIRPERSON MILLER:  Okay.16

MR. GOTTLIEB:  So none of us can evaluate17

it until we see the whole picture.18

VICE CHAIRPERSON MILLER:  Is your point19

that you couldn't have known the problem with the 200320

permits until the fence went up and you saw how high21

that was?22

MR. GOTTLIEB:  When I see the combined23

structure, or when I see --24

VICE CHAIRPERSON MILLER:  Yes.25
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MR. GOTTLIEB:  -- when I see the fact that1

there are two walls and two fences?  I mean, the2

zoning people didn't see that.  How am I supposed to3

see that?4

VICE CHAIRPERSON MILLER:  Is that your --5

is that the basis for your appeal?6

MR. GOTTLIEB:  Yes.  I mean, I think -- I7

think it was -- they made -- they made it very, very8

hard for anyone to assess, because they hid the ball.9

They had five different permits over -- over a two-10

year period, and they just assumed that, gee, no one11

is going to catch on until it's too late.  And that12

was how the nice, brilliant strategy -- and it was a13

great strategy.  It worked.14

VICE CHAIRPERSON MILLER:  Okay.  Let me --15

MR. GOTTLIEB:  You had three different16

people in the zoning office review it.  Isn't the17

ideal -- isn't the concept to have one person sit down18

with one plan and assess whether it's compliant or19

not?  Instead, they had five different plans over a20

two-year period.  They had three different staff21

people in the zoning office review it.22

CHAIRPERSON GRIFFIS:  Okay.23

VICE CHAIRPERSON MILLER:  Okay.  Let me24

ask you one more time if you can pinpoint when you --25
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MR. GOTTLIEB:  No, I can't.1

VICE CHAIRPERSON MILLER:  -- determined2

there was a problem.3

MR. GOTTLIEB:  I can't.  No magic day, no.4

But I would say last year there was an enormous rush5

to try to get --6

CHAIRPERSON GRIFFIS:  Were you concerned7

when you saw the big shroud go around the property?8

MR. GOTTLIEB:  Absolutely, and I went to9

-- I went to complain, and the Sandy Spring people10

were like thugs.11

CHAIRPERSON GRIFFIS:  When was that?12

MR. GOTTLIEB:  Last year.13

CHAIRPERSON GRIFFIS:  When did you realize14

that they had hired a private guard?15

MR. GOTTLIEB:  That was at least a year or16

so ago.  But the people -- I mean, I can remember from17

the -- from the outset, I tried to get on the18

property, the people would -- would rush me off.  And19

then, I'd speak to Ludwig.  He was like, "Well, you20

know, that's just the way they are.  We'll be friends.21

We'll sit down, we'll talk, we'll go through the22

plans, I promise you."23

He would constantly tell me, "We're still24

working on it."  Then, this guy Bob Gage at Covington,25
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he calls me and he says, "Well, we're still working on1

the plans."  Meanwhile, while Bob Gage, a partner at2

Covington, is telling me they are still working on the3

plans, they had already applied and gotten permits.4

CHAIRPERSON GRIFFIS:  Right.5

VICE CHAIRPERSON MILLER:  Okay.  Well,6

when you're referring to those discussions, and your7

being misled or whatever, were you aware at that point8

about the problem that you're appealing now?9

MR. GOTTLIEB:  No.  No, because -- because10

it took them -- I mean, the first year all they were11

doing was bulldozing tons of dirt around.  I mean, if12

you look at the pictures, this is a three-acre plot13

that they basically raised up the elevation by 1214

feet.  It was just enormous.  It was a gigantic job,15

and it was a very slow process.16

VICE CHAIRPERSON MILLER:  You weren't17

concerned when they were raising the earth up that18

high?19

MR. GOTTLIEB:  Well, I saw all the dirt?20

Absolutely I was -- I was concerned, and I went to21

Ludwig.  He said, "Don't worry.  We're just -- you22

know, we're just pushing dirt around.  We don't have23

our plans final yet.  We don't have the footprint.24

We're not sure what we're doing.  We'll get back to25
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you.  We'll work with you.  Don't worry, you won't be1

adversely affected."2

CHAIRPERSON GRIFFIS:  So that was the3

summer of 2003?4

MR. GOTTLIEB:  That's right.5

CHAIRPERSON GRIFFIS:  Any other questions?6

VICE CHAIRPERSON MILLER:  And what7

prevented you from filing an appeal earlier?8

MR. GOTTLIEB:  We never saw the whole9

project.  These fences just went up, and they are10

still -- this is 2006.  They're still doing stuff.11

You can ask -- you can ask -- if you look in the first12

letter from Kathie Dematatis, I mean, I think last13

year there was this enormous push to finish up, to get14

the work done, so that they could move in.15

I think last year, which is when I filed16

my appeal, was when everything began to come down, all17

of the barriers began to come down, and they made it18

fit for the Ludwigs to move in.  That's when neighbors19

were finally able to see exactly what was going on. 20

They arranged a meeting in I think it was21

March of last year with the Ludwigs to figure out what22

was going on.  I wasn't at that meeting.  But Mr. Gage23

and two representatives from Sandy Spring were there24

to try to address some of the neighbor's concerns.  25
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So I would say last year was when the1

development really began to take shape, and people2

began to be able to see exactly what had happened.3

And as you can see from my pictures, it's still4

evolving.5

CHAIRPERSON GRIFFIS:  Anything else?6

VICE CHAIRPERSON MILLER:  Ms. Gates, I7

have a question for you.  I don't know whether you can8

answer this or not, but I don't believe we had a9

problem with timeliness in the Economides case.  And10

the ANC was involved with that case, and I'm11

wondering, how is it that -- I don't know about how12

the different years stack up, but how is it that the13

ANC was aware of -- or was the ANC aware of this14

situation in 2003?15

MS. GATES:  I don't know.  I can't16

remember.  I have more paper there than anything, but17

anyway --18

VICE CHAIRPERSON MILLER:  When was the ANC19

aware?20

MS. GATES:  The ANC became aware of the21

Economides case either in October of November when22

Mrs. Carome first reported it to us.23

VICE CHAIRPERSON MILLER:  Okay.  What year24

was that?25
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MS. GATES:  '05.1

VICE CHAIRPERSON MILLER:  Okay.2

MS. GATES:  No, excuse me.  '04.3

VICE CHAIRPERSON MILLER:  And when --4

okay.  Basically, I want to know, when did the ANC5

then become aware of this case?6

MS. GATES:  When I -- I became aware of it7

when I received the filing or the mailing.8

VICE CHAIRPERSON MILLER:  Okay.9

MS. GATES:  I think Mr. Collins should10

probably go back and advise his clients that their11

permits have all expired.  They are over two years12

old, and they're still doing work.13

CHAIRPERSON GRIFFIS:  But they've been14

invoked.  But that's not our --15

MS. GATES:  I understand that.  I'm not --16

I'm just speaking to Mr. Collins.17

CHAIRPERSON GRIFFIS:  Okay.18

MS. GATES:  September 2, 2005, is when my19

submission is stamped.20

CHAIRPERSON GRIFFIS:  Anything else?  Any21

other questions?22

MS. BELL:  Could I interject for a moment?23

I just consulted with Ms. Bailey.  I don't know if24

it's helpful.  I have a copy, actually, of the plat25
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from the 2003 initial permit that at least shows what1

the footprint of the project would be, and it does2

show walls.3

I'm a little confused, because the4

appellant indicated that he is now challenging all of5

the wall or fence permits, and they're all different6

permits.  And they were approved at different times,7

so I'm not quite sure if we've moved away from the8

2005 fence permit and into something else or not.  But9

I don't know if it's helpful to the Board to at least10

see what the initial project -- at least what the plat11

looked like for the initial project back in 2003.12

If not, I also wanted to add two more13

points, if I could.  The construction code and the --14

does not require a homeowner to submit permits for15

accessory projects at the same time that the initial16

construction for a home permit is issued.17

CHAIRPERSON GRIFFIS:  Okay.18

MS. BELL:  So I know that you all are19

aware of that.20

CHAIRPERSON GRIFFIS:  I don't want to have21

a lot of rebuttal here.22

Mr. Gottlieb, have you seen that plat?23

MR. GOTTLIEB:  I don't believe I have, no.24

Is this Exhibit G in this proceeding?25
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MS. BELL:  No.  It's just mismarked.1

MR. GOTTLIEB:  No, I don't know where this2

came from.  But, you know, certainly my attempt to try3

to get documents like that, as I've indicated, have4

been unsuccessful.5

CHAIRPERSON GRIFFIS:  Why would we -- why6

would we have that produced for us now?7

MS. BELL:  Actually, it was attached to8

one of the permits that he is now challenging.  So I9

wasn't -- I'm not quite clear what he has seen, but --10

CHAIRPERSON GRIFFIS:  All right.  Last11

question, Mr. Gottlieb.  What documents have you seen?12

Have you seen drawings?13

MR. GOTTLIEB:  I saw drawings only of the14

2000 original plan, and the only reason I --15

CHAIRPERSON GRIFFIS:  You've never seen16

any permitted plans?17

MR. GOTTLIEB:  No.  The reason why I've18

seen that is because that is housed in a federal19

facility in Suitland, Maryland.20

CHAIRPERSON GRIFFIS:  I know that.  But21

you've never seen --22

MR. GOTTLIEB:  And that's the only23

document that I've been able to get are the plans.  My24

attempts to get the other plans have been25
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unsuccessful.1

CHAIRPERSON GRIFFIS:  All right.2

MR. GOTTLIEB:  Now, certainly, if I can go3

to Suitland, Maryland, to get the plans, obviously I'm4

willing to put out the effort to get them.  I think5

it's -- it reflects on the process that I have to go6

to a federal facility to get plans that are now six7

years old, and I can't get plans that are more recent.8

MS. GATES:  And this is not an unusual9

complaint.  The ANC experiences this on a regular10

basis.11

CHAIRPERSON GRIFFIS:  Right.12

Unfortunately, this afternoon I'm not the Director of13

DCRA.  Tomorrow maybe, I don't know.14

(Laughter.)15

But, all right, I think we're going to16

need to take five minutes and stretch our legs, and17

then we'll resume.18

(Whereupon, the proceedings in the19

foregoing matter went off the record at20

4:29 p.m. and went back on the record at21

4:57 p.m.)22

CHAIRPERSON GRIFFIS:  Very well.  Let's23

resume.  I think we have sufficient briefings, written24

and orally today now, on the motions to dismiss based25
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on timeliness and jurisdictional issues.  And I think1

the Board should take up that motion in deliberation.2

So that being said, let us move ahead.3

First of all, I want to go to the timeliness.  I think4

it breaks down fairly easily for our discussion in5

terms of filings of the appeal.6

We have five that have been brought forth7

in these milestones, the first four, and then the8

fifth, the first of which started -- and I just had9

that out -- in 2003, the last of which was in 2005;10

the first of which was the retaining wall site and11

tennis court, and subsequently on.  12

I'll hear some discussion on that in terms13

of Board members' understanding of timeliness.  It is14

my indication in looking at this that May 9, 2003;15

June 26, 2003; July 2003; and September 15, 2003; all16

are under this appeal, are in fact not timely before17

us for appeal.18

I looked at that from the written19

submissions and also the oral testimony today20

regarding the awareness and, one, the official21

administrative decision, which is our first point at22

which the clock starts.  And the second, then, is23

special circumstances and what would move us to be24

persuaded that it was not reasonable to understand25
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that there may have been an error.1

And so we would look at when or when did2

or when should a person have known.  Time went3

substantially by.  There was action and observation4

going, and I don't believe that there has been a5

substantial -- there hasn't been a case made that6

there were circumstances that would allow us to see7

that that timeliness was stretched.8

The Sisson case has been talked a lot9

about and perhaps around in this -- in this case, and10

I want to just address that kind of briefly, because11

I don't -- I don't see the parallels and/or the12

compelling use of Sisson in this case.13

Sisson went to dramatic permits submitted14

simultaneously, not a linear submission on a single15

project, as this one was, as you submit a -- you know,16

a sheathing and shoring and a foundation and a base17

building on upwards.  18

Sisson was substantially different with19

that, having two-story additions and garages and20

covered porches being submitted without ever being21

able to see what the total calculation of lot22

occupancy might be, or the total impact.  It was I23

think a very clearly differential -- differentiated24

case than this one.25
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The number of permits might rise us to the1

level of doing a brief comparison.  But after that2

preliminary comparison, I believe it falls short.  The3

last permit would be that of the 2005, which would be4

April 27, and it was issued for the fence, authorizing5

construction of the three types of fences as listed.6

I find that that is timely and would speak7

to the -- whether there are elements of zoning8

jurisdiction arising out of those.  But I'm going to9

leave timeliness open for the Board's discussion.10

BOARD MEMBER ETHERLY:  Mr. Chair, I'm just11

going to make my remarks very brief, because I think12

you've summarized my position exactly and to the13

letter.  So I'm just going to simply associate myself14

with your remarks as it relates to the first three15

permits in question -- the July 1, May 9, and16

September 15, '03, permit.17

And, further, I agree entirely with your18

position on the April 27 permit, but would perhaps go19

a step further, just as an indication that I will20

agree with the fact -- the facts as I believe they are21

laid out correctly in the DCRA motion for dismissal22

concerning the fact that there is no zoning relief23

that is sought regarding that particular vinyl-coated24

fence in question.25
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Thank you, Mr. Chair.1

CHAIRPERSON GRIFFIS:  Thank you.2

Others?3

VICE CHAIRPERSON MILLER:  I just want to4

address the law a little bit to explain the context.5

Our decision on timeliness is governed by our6

Regulation 3112.2(a) -- specifically says an appeal7

shall be filed within 60 days from the date the person8

appealing the administrative decision had notice or9

knowledge of the decision complained of, or reasonably10

should have had notice or knowledge of the decision11

complained of, whichever is earlier.12

And for me, in analyzing the timeliness13

here, I think I misspoke with respect to the14

Economides case, and I want to correct that.  There15

was a timeliness question there, but in that case I16

think the property was across from a park, and the17

property complained about was shielded by trees, and18

it wasn't until the leaves fell off that they could19

see that -- the problem.20

Now, in this case, we have a next-door21

neighbor, and construction has been going on -- was22

going on for two years, since the 2003 permit.  And so23

it is less reasonable -- or not really reasonable with24

respect to due diligence being taken that the25
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appellant here should not have filed earlier.1

Also, contrary to what Mr. Gottlieb said2

about -- that we're required to hear a case, we may be3

required to hear at least up to this point, but, in4

fact, we're not allowed to hear a case if it's5

determined that we don't have jurisdiction.6

Jurisdictional requirements are not waivable, so --7

and sometimes there are harsh results, and in the8

Woodley Park Community Association case that Mr.9

Collins cited -- I think I just want to read from10

that.11

I'm not sure whether he -- he read this12

part or not, but it -- it sheds light on it.  It says,13

"The court said there WPCA cannot now escape the harsh14

consequences of its one-year delay in appealing,15

because WSC, in its adversary and difficult16

negotiations, was less than fully candid."  While the17

circumstances presented here certainly make WPCA's18

one-year delay in appealing the building permit19

understandable, they do not make it reasonable for20

purposes of timeliness.21

And I think that -- I read that because I22

think it goes to his point that he may have been23

misled by his neighbor.  But the court has found that24

that's not grounds for finding timeliness.25
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So I -- I, too, have to find that the1

first four permits are not timely.2

CHAIRPERSON GRIFFIS:  Others?3

COMMISSIONER PARSONS:  This whole thing is4

a tragedy.  I think this tennis court and what has5

happened here is absolutely obnoxious to the6

neighborhood.  The house is a gorgeous house.  It's7

just an absolute tragedy what has happened here.8

The issue of timeliness is the one that is9

the most difficult, because the only thing that's10

really timely is a fence issue, which isn't the issue11

here.  That is, whether this fence is seven or seven12

and a half feet high around the tennis court doesn't13

deal with the tennis court and whether it should be14

there or not.15

So I agree that the 2003 permits, we just16

can't reach on a timeliness basis.  I mean, our17

regulations are clear.  You can't say, "Well, in this18

case, they could have, but they didn't."  So based on19

that, I am -- I am not persuaded to go forward.  Even20

though this -- this fence permit appeal was filed21

timely, I don't know why we would go through the22

exercise of trying to hear a way through this case.23

So I'm not -- I'm not there.24

CHAIRPERSON GRIFFIS:  Okay.25
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VICE CHAIRPERSON MILLER:  I don't know if1

we're finished discussing the timeliness issue, but2

the reason, too, that we would go ahead with the fence3

permit issue would be if we determined we had4

jurisdiction.  And then, it's up to them to make their5

case, not to decide where -- at this point, where6

would that lead to.  Not to think about the merits,7

but just whether or not we have jurisdiction, and then8

let them make their case.9

CHAIRPERSON GRIFFIS:  Jurisdiction in10

terms of timeliness.11

VICE CHAIRPERSON MILLER:  Oh.  Timeliness?12

CHAIRPERSON GRIFFIS:  What in terms of13

jurisdiction are you establishing?14

VICE CHAIRPERSON MILLER:  I think that the15

parties have conceded that the fifth permit is timely,16

the fence permit, and then the question is whether or17

not we have subject matter jurisdiction over that, or18

whether that is purely a building code issue that this19

Board has no jurisdiction over.20

I would argue that we do have jurisdiction21

pursuant to 2503.3, but if we didn't that regulation22

would be rendered meaningless, and regulations aren't23

to be interpreted so as to be rendered meaningless.24

COMMISSIONER PARSONS:  Well, Ms. Miller,25
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do you mean that -- that we could start with a fence,1

and we wouldn't have a fence if we didn't have a2

tennis court?  So, then, let's go to the tennis court?3

Is that where you're going?  And all the way back to4

2003, during the -- during the hearing?  That's my5

point.  I don't think we can legitimately go there.6

VICE CHAIRPERSON MILLER:  No.  My -- I7

guess my point is we hear the fence permit.  And if,8

in fact, there was an error there, then wherever that9

error leads is -- I don't even think that is10

necessarily before us.  That would then be before the11

applicant to make changes the property.  But I don't12

think that the 2003 permits would be before us.13

CHAIRPERSON GRIFFIS:  So we'll hear an14

appeal to establish whether there was a building code15

violation in constructing the wood, chain link fence,16

or wrought iron fence?17

VICE CHAIRPERSON MILLER:  Yes, we would18

hear -- we would hear -- I think that the issue is19

whether it exceeds the seven feet height limitation20

set forth in the building code, and maybe how that's21

calculated, whether it should be calculated in22

combination with the "platform structure" or whether23

the fences by themselves exceed seven feet.  I don't24

know.  Or whatever else issue is -- is tied to25
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specifically a zoning regulation.1

But I think that they do allege a zoning2

error.  I mean, they -- the appellant.  And, in3

particular, on page 14 of appellant's amended and4

restated statement in support of their appeal, do5

allege this exceeding seven feet, in violation of6

building code, which is referenced in 2503.3 of our7

zoning regs.8

BOARD MEMBER ETHERLY:  So it would be your9

position, then, Ms. Miller, that the argument offered10

by DCRA ,that that's an enforcement issue, however,11

not necessarily a relief -- a ground for relief that12

can be granted or satisfied by this body.  13

That's why I -- I took Ms. Miller's14

comments to suggest -- raise, and rightfully so, raise15

it -- if it is indeed still the sense of the Board16

that -- that the permits, the major permits in17

question, are indeed outside of the scope of an18

appeal, because of the issue of timeliness.  There19

still is a question of:  what do you do with the fence20

if that appeal is before us in a timely manner?  Which21

I would think that it is.22

But as I indicated in my -- in my23

statement supporting the Chairman's position, I felt24

that at least anticipating where the Chairman was25
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going to go on the issue of the fence itself that's1

left over, I felt that there were not a set of facts2

that supported a claim for zoning relief, but, rather,3

implicated the building code, which is not the subject4

of this Board's -- this Board's authority.5

It's your sense, Ms. Miller, that there6

is, by virtue of the zoning reg that you've cited,7

which references the building code, that there is, in8

fact, a zoning inquiry there.  That's what you're9

arguing or suggesting.10

VICE CHAIRPERSON MILLER:  No.  I had a11

colloquy with Ms. Bell, because at one point that's --12

I thought it was just about an enforcement issue that13

-- that DCRA said that it had to be seven feet, and14

maybe it wasn't.  But now I'm not so sure about that.15

I'm not sure whether -- whether the ZA evaluated it16

correctly in the context of this property or not.17

And so, therefore, just because I'm not18

sure about it, I wouldn't want to throw it out.  I19

think that there is -- at this point, we don't need20

proof.  At this point, we're just dealing with an21

allegation of error.  22

And I think that there is an allegation of23

a zoning error, and that if you were to decide that24

2503.3 means that we can't look at the building code,25
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or consider it, then you could conclude that we don't1

have subject matter jurisdiction over this.  But I2

don't conclude that.3

CHAIRPERSON GRIFFIS:  Others?4

BOARD MEMBER MANN:  Well, this certainly5

throws a slight wrinkle into what I thought were6

really straightforward thoughts on my own part.  But7

to go solely to the timeliness issue, I also would8

associate myself with the comments of my colleagues,9

at least as first stated by the Chairman and echoed by10

Mr. Etherly, and I don't believe that -- that the11

appellant is timely certainly for this first -- for12

the first set of building permits.  I do believe that13

he should have had notice of the decision complained14

of.15

Regarding this fence issue, it -- it gives16

me pause, but I'm also having a little bit of trouble17

seeing where that takes us.18

CHAIRPERSON GRIFFIS:  I think that's to19

you, Ms. Miller.20

VICE CHAIRPERSON MILLER:  Well, I don't21

know exactly where it's going to take us.  I just22

think that that's the case that the appellant would23

have to make.  I just feel at this point to dismiss it24

we would need to determine definitively that there is25
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no allegation of the zoning error.1

COMMISSIONER PARSONS:  Well, I find Ms.2

Miller persuasive over the past three to five minutes,3

so I'm swinging to her side on this.  I was focusing4

my attention on the tennis court, as I stated, but5

there -- there may be some merit to exploring the idea6

of a seven-foot concrete wall with a seven-foot fence7

on top of it.8

And I sense -- of course, we've got many9

pictures of that, and the appellant is claiming it's10

seven and a half feet high.  And I'm not talking about11

wood.  I'm talking about the composition of the two,12

and do they -- do they fit within the building code as13

a single entity?  That is, a wall with a fence on top14

of it, and what is that in the code.15

CHAIRPERSON GRIFFIS:  Okay. 16

BOARD MEMBER ETHERLY:  Perhaps, Mr. Chair,17

just for clarity's sake as we move forward, if it18

would be appropriate at this time I would take from19

the tenor of the -- of our discussion that we are --20

there appears to be some consensus, albeit somewhat21

hesitant maybe in some quarters, as it relates to four22

of the five permits.23

But I would be -- I would think that we're24

at an appropriate juncture where a motion would be25
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appropriate as it relates to four of the five permits.1

So I would suggest perhaps addressing those four2

permits, and then that would then leave us the3

remaining permit to discuss and deal with4

appropriately.5

If there is no objection to that6

particular course, Mr. Chair, it would be my motion to7

deny Appeal Number 17391 as it relates to -- and I'll8

just run through the permits, so we're clear for the9

record's standpoint.  There would be a motion to deny10

the appeal as it relates to --11

CHAIRPERSON GRIFFIS:  To dismiss it.12

BOARD MEMBER ETHERLY:  To dismiss it?13

CHAIRPERSON GRIFFIS:  Yes.  We haven't14

heard the appeal.  It's a motion to dismiss on15

timeliness.16

BOARD MEMBER ETHERLY:  Ah, thank you.17

Thank you for the correction.  It would be my motion18

to -- it would be my motion to grant the motion to19

dismiss as it pertains to four of the five permits in20

question.  21

Ultimately, sometimes we refer to them as22

four or five permits, but I'll just run through the23

pertinent permits that would be outside, that would be24

part of this motion.  I'm making this more complicated25
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than it is, and that's because of the time of the day,1

Mr. Chair.2

So that would be as it pertains to Permit3

Number B451175, B452577, B452735, and B455009.  I4

would -- that would be my motion -- to grant the5

motion to dismiss as it pertains to the appeal of6

those four permits.  That would leave remaining for7

disposition, however the Board deems appropriate,8

Permit Number B472018.9

CHAIRPERSON GRIFFIS:  I second the motion.10

BOARD MEMBER ETHERLY:  Thank you very11

much, Mr. Chair.12

I think the record has been adequately13

dealt with on this particular issue.  Frequently, I --14

frequently, I have invoked the phrase that I'm about15

to employ here with respect to this issue of16

timeliness.  As we've talked about with regard to17

Sisson and Waste Management and other cases that18

address the issue of timeliness before this Board, I19

have always I think been very consistent in terms of20

my language around ensuring that where there is even21

a modicum doubt on the part of -- of residents,22

organizations, concerning grounds for appeal, I have23

said consistently -- and, once again, I'm kind of24

speaking somewhat as one Board member, that I would25
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prefer that those residents or those association1

organization members simply get that appeal in the2

door, protect or preserve your right.3

Clearly, as the case law states, if there4

are extenuating circumstances, the timeline, as it is5

outlined in Waste Management, and its progeny, there6

is indeed an ability for that timeline to be extended,7

if you will.  But as I think has been indicated by my8

colleagues, I have not heard anything in the testimony9

that speaks to that.10

I think there is a very important point11

that I will just note, once again speaking as an12

individual Board member, and that is as we deal with13

the challenges that I know our residents encounter as14

they interact with DCRA, and that's not to cast15

aspersions in DCRA's direction.  16

But to the extent that difficulties are17

encountered, oftentimes this Board is forced to18

address that issue or -- or perhaps swing to the other19

end of the spectrum and deal with the question of20

whether or not you can see construction through the21

winter or the spring canopy of trees, if you will.22

I'm a firm believer that to avoid all of23

that rigmarole -- and that's not to minimize the24

challenges, the frustrations that people feel when25
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they interact with some parts of the District1

Government apparatus -- but I just -- I'm a firm2

believer that Waste Management in part and its progeny3

really speak to when you feel that you have a reason4

to appeal, get yourself in the door.  Let this Board5

deal with whether or not you're rightfully here.  6

That way, it ensures that at least the7

timeliness question isn't necessarily one that has to8

be fought over or parsed out, because you're in the9

door.  So then we don't have to deal with the issue10

of, are you here timely enough?  We just deal with the11

substance of the matter.12

But in this particular instance, I just13

did not hear any compelling testimony that spoke to14

any rational extenuating circumstance that prevented15

an appeal coming in this door in a timely fashion for16

permits that date back to 2003.17

With that, Mr. Chair, I will close my18

remarks, and encourage any others who might want to19

speak to my motion.  20

Thank you very much.21

CHAIRPERSON GRIFFIS:  Excellent.  Thank22

you very much, Mr. Etherly.23

Are there other comments, deliberation on24

the motion?25
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(No response.)1

Very well.  We have a motion before us.2

It has been seconded.  I'd ask for all those in favor3

to signify by saying aye.4

(Chorus of ayes.)5

And opposed?6

(No response.)7

Abstaining?8

(No response.)9

Record that vote.10

MS. BAILEY:  The vote is recorded as five-11

zero-zero.  The Board has voted to grant the motion to12

dismiss the appeal as it is associated with building13

permits dated March 9, 2003; September 15, 2003; June14

26, 2003; and July 1, 2003.15

CHAIRPERSON GRIFFIS:  Good.  Thank you16

very much, Ms. Bailey.  Let's move ahead, then.17

We have the Permit Number B472018.  Does18

someone want to briefly address the jurisdictional19

element of that?20

(No response.)21

Is there a motion, then?22

VICE CHAIRPERSON MILLER:  I would move to23

deny the motion to dismiss with respect to that permit24

on grounds of subject matter jurisdiction, finding25
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that we do have subject matter -- on grounds that --1

sorry.  Let me just move it on that, and we can then2

address it.3

Okay.  I would move this because I believe4

that we -- that a zoning error has been alleged.5

COMMISSIONER PARSONS:  Second.6

CHAIRPERSON GRIFFIS:  Very well.  Further7

discussion?  Comments?8

VICE CHAIRPERSON MILLER:  I think that I9

stated it earlier, and I don't want to, you know,10

necessarily repeat myself.11

CHAIRPERSON GRIFFIS:  Indeed.12

VICE CHAIRPERSON MILLER:  So --13

CHAIRPERSON GRIFFIS:  No need.  Very well.14

This is always a difficult issue.  We obviously want15

to get into the substance and the facts of all of the16

case and hearing everything that is -- and oftentimes17

I think our hands are -- are tied to a very bright18

line of what we should -- can look at19

jurisdictionally.20

As much as one might want to broaden that21

scope, I think -- I think it has been very clear in22

our past proceedings, and also in the precedential23

court cases that have established some of our own24

regulations and our understanding of regulations.25
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We do have a motion before us to dismiss1

the motion, which would then set this for appeal.  It2

has been seconded.  I'd ask for all those in favor of3

the motion to signify by saying aye.4

(Chorus of ayes.)5

And opposed?6

(Nay responses.)7

And abstaining?8

(No response.)9

Very well.  If we could record the vote.10

MS. BAILEY:  Mr. Chairman, the motion11

failed for lack of a majority vote from the -- what I12

heard on this end.  There are two people voting for13

it, Ms. Miller and Mr. Parsons, and so it fails.  And14

so would the Board consider revoting on this?15

CHAIRPERSON GRIFFIS:  Is there another16

motion?17

(No response.)18

The Board will have to take it -- an19

affirmative motion on this.  We do have the motion,20

then, to dismiss before us.  And I would, then, move21

that we dismiss the appeal for lack of subject22

jurisdiction.  It did not seem to be a simple23

preponderance of elements stated that was appealable,24

specifically with the additional information that was25
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the background of the permits. And I'd ask for a1

second.2

BOARD MEMBER ETHERLY:  Second it, Mr.3

Chair.4

CHAIRPERSON GRIFFIS:  Thank you.5

VICE CHAIRPERSON MILLER:  Discussion for6

a minute?7

CHAIRPERSON GRIFFIS:  Sure.8

VICE CHAIRPERSON MILLER:  I just want to9

clarify, it's a grounds for this motion that no zoning10

error has been alleged?11

CHAIRPERSON GRIFFIS:  I'm sorry.  Say that12

again.13

VICE CHAIRPERSON MILLER:  That no zoning14

error has been alleged.  Our jurisdiction would be15

over zoning errors, and so, therefore -- I mean, I16

said this in the reverse, but I just want to clarify17

that my colleagues have determined that no zoning18

error has been alleged -- is alleged in their19

pleadings or alleged in this -- you know, by the20

applicant or just what the grounds are -- by the21

appellant, I mean.22

CHAIRPERSON GRIFFIS:  Yes, I guess that --23

I mean, that's absolutely a critical point to it.  And24

I think it is worth taking a minute more to talk about25
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that, whether the -- whether the -- whether we have1

the ability to assess the allegations at this point2

based on that permit and based on the untimeliness of3

the four previous permits, whether we have enough to4

base upholding the motion to dismiss.5

I don't refute that the allegation has6

been made of zoning violations.  As I looked at it,7

most of those elements fell short or fell on previous8

permits that we have found untimely.  But I think if9

you had to hang your hat on 2503.3, that a fence would10

be allowed in a side yard if it was compliant with the11

building code.12

The only element would be that the appeal13

would be based on whether this was approved properly14

in permit for compliance with the building code.  I15

guess I can't -- I'm sorry, but there would be16

opportunity -- we're in the middle of a motion, so I17

couldn't hear anything at this point.18

But others on that?19

VICE CHAIRPERSON MILLER:  I'm parsing this20

a little bit, because I guess I would feel more21

comfortable if the Board found that the appellant22

really didn't sufficiently articulate an error in this23

case, as opposed to --24

CHAIRPERSON GRIFFIS:  Right.25



134

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

VICE CHAIRPERSON MILLER:  -- that we don't1

have subject matter jurisdiction over the building2

code with respect to fences under 2503.3.  If you3

understand --4

CHAIRPERSON GRIFFIS:  Yes.  No, I do.5

VICE CHAIRPERSON MILLER:  Okay.6

CHAIRPERSON GRIFFIS:  I do.  It's an7

interesting issue.8

VICE CHAIRPERSON MILLER:  Because I -- I9

think that the appellant was fairly general.10

CHAIRPERSON GRIFFIS:  Comments?11

Additional information?  12

(No response.)13

I think it's an interesting dissection of14

that issue.15

Mr. Etherly, did you want to say --16

BOARD MEMBER ETHERLY:  I'm not necessarily17

certain.  I definitely understand the direction in18

which my colleague is heading with regard there,19

because I am very sensitive to her very correct20

statement that a regulation should not be interpreted21

such -- such that it is rendered meaningless -- a22

fairly standard canon of legislative or regulatory23

interpretation. 24

So I tend to definitely agree with her25
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there, but I think DCRA's briefing on this is somewhat1

instructive in terms of how it suggests 2503.3 should2

be read.  I mean, part of my -- my challenge here is,3

what is the remedy, if, indeed, a violation is found?4

5

And, once again, that's where I kind of6

came -- came to this with the response that it's an7

enforcement-related issue, because even if you find8

that the height of the actual fence is incorrect,9

that's still an enforcement issue, not a BZA issue.10

And I felt that that's been a very standard practice11

of this body in terms of being careful not to veer12

into that particular territory.13

So I would still find an outcome with14

regard to this particular -- this particular aspect of15

the appeal, to be consistent with not reading 2503.316

out of existence if you will, but I think 2503.317

simply says, as the Chair laid out, that our inquiry18

stops at ascertaining whether or not the appropriate19

zoning review or, in this case, building code review20

if you will was done.  I mean, I'm kind of venturing21

into soft ground here, because I really don't want to22

even get that far into what the process kind of23

entails.24

But I think that's kind of where 2503.325
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kind of stops.  Once that's done, anything else that's1

found to be out of step with the building code, there2

are appropriate places where resolution is taken care3

of.  Not here.  4

But I understand where Ms. Miller is5

coming from.  I wish there were kind of a middle6

ground, and it might sound somewhat like a very7

nuanced and subtle conversation, but it probably is8

one that -- that we need to sort out, so we're clear9

on the grounds, because I -- if there's a way of10

getting Ms. Miller to a comfortable place, I'd like to11

try it.12

But -- but, you know, once again, I'm13

looking at pages 4 and 5 of the DCRA motion, and I14

find that to be a fairly palatable interpretation of15

how to deal with the reading of 2503.3.  16

Once again, in relevant part, as the DCRA17

submittal reads, a challenge to the height of a fence,18

particularly after it is constructed, does not19

establish a claim for an error in the review phase of20

the permit application process.  It is not, therefore,21

proper appeal to be heard by the Board.22

And then, continuing on towards the bottom23

of the first paragraph on page 5, even if the height24

of the fence is incorrect, the post-design error is25
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not subject to Board's review but an enforcement1

matter for the agency.2

VICE CHAIRPERSON MILLER:  Okay.  I just3

want to differentiate here, because this is the way I4

see it.  Post-design error sounds like it was built5

not in accordance with the building permit, and that's6

an enforcement issue.  But if it was not calculated7

correctly, that seems to me different, that that's a8

-- that could be a -- fall into our zoning purview.9

COMMISSIONER PARSONS:  Do you mean10

calculated when the permit was issued?11

VICE CHAIRPERSON MILLER:  Yes.12

COMMISSIONER PARSONS:  Or calculated --13

VICE CHAIRPERSON MILLER:  For instance, if14

the -- let's just say hypothetically that the Zoning15

Administrator should have calculated the lower16

platform and the fence.  Just say hypothetically.17

That would be a -- a mistake in calculating by the18

Zoning Administrator.  I'm just looking at them19

separately as seven feet and 10 feet or something.20

COMMISSIONER PARSONS:  Right.  Which we21

talked about earlier and --22

VICE CHAIRPERSON MILLER:  Right.  As23

opposed to the property owner building an eight-foot24

fence when there was -- a permit was properly issued25
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for a seven-foot fence.1

CHAIRPERSON GRIFFIS:  But who is2

calculating the measurement of the fence?  Is it the3

Zoning Administrator?4

COMMISSIONER PARSONS:  I think what she's5

saying is that's not an enforcement issue.6

VICE CHAIRPERSON MILLER:  Right.7

COMMISSIONER PARSONS:  As was stated by8

DCRA.9

CHAIRPERSON GRIFFIS:  But it's not a10

zoning issue.11

COMMISSIONER PARSONS:  Why is it not a12

zoning issue?  If -- if an appeal is brought to us13

that this was improperly interpreted, improperly14

calculated, seven and seven equals 14, not seven, for15

instance.  Why is that not something we should look16

at?17

CHAIRPERSON GRIFFIS:  Right.  I can answer18

that very definitively, but it raises the question of19

this is the substance of an appeal.  But it's this20

way.  First of all, the first seven that you're trying21

to calculate were in a totally different appeal -- or,22

rather, permit that we found not timely.  So it's not23

before us.  So that first seven isn't even here.24

And the second seven was in another25
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permit, and so it -- it all would have gone -- the1

Zoning Administrator would have had it from the2

building inspector and the permitting, that it did3

comply with the building code.  But what we're trying4

to do is, then, go back at it and make our zoning5

regulations determine how the building code begins to6

measure things.7

COMMISSIONER PARSONS:  I don't think8

that's where Ms. Miller is going.  Maybe the9

conversation has gone too far.  What she's saying is10

don't shut off --11

CHAIRPERSON GRIFFIS:  Right.12

COMMISSIONER PARSONS:  -- jurisdiction.13

We don't have to shut off here.  She's saying find it14

untimely, and not stray into that area as to whether15

-- and I forget the number, 2305 or whatever it is --16

is the basis and say to ourselves, which I think I17

agree with, that the appellant didn't make the case on18

the zoning side of the issue.  That was all you were19

asking for.20

BOARD MEMBER ETHERLY:  I don't disagree21

with that direction.  I think what we're skirting22

around clearly is -- is the concern that by virtue of23

-- no, I'll leave it at that.  I'm comfortable with24

that direction.25
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Ms. Miller, if you could perhaps offer1

again what you were suggesting in terms of the grounds2

for -- for this particular aspect of the appeal.3

VICE CHAIRPERSON MILLER:  I think it was4

that the appellant failed to articulate a zoning5

error, not that this Board doesn't have jurisdiction6

over the building code pursuant to 2503.3.7

And when I'm looking back at page 14 that8

I was reading on it, I can see -- I think it was the9

Chairman's point that he is reading it -- where they10

talk about the combined height of these structures,11

will we -- we are now not really looking at the lower12

structure, because the lower permits are out.13

But on the other hand, you know, it's how14

you measure the fence whether that can -- whether15

that's a zoning -- whether that is articulated as a16

zoning error by the ZA.  And I -- actually, if you17

look at -- it's hard to pinpoint exactly -- and we're18

dealing with, you know, the community.  You know, what19

exactly is the zoning error?20

CHAIRPERSON GRIFFIS:  Right.  The issue21

before us -- or the motion before us right now is22

whether there is an allegation of appeal that is23

substantive and jurisdictional.  And that's what it24

comes down to, and you find that there is.  And your25
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subject in jurisdictional is 2503.1

Are there others that understand that to2

be the case?  And, if so, we would set this for an3

appeal.  We can -- we can -- we will establish a very4

limited scope of which that appeal would have, and5

that would be the last permit element -- the last6

permit and the elements of that.7

BOARD MEMBER MANN:  Well, you're saying8

that that would happen if -- if the motion that's9

before us fails.10

CHAIRPERSON GRIFFIS:  That's correct.11

BOARD MEMBER MANN:  Right. But isn't it12

also possible that the motion before us could pass?13

But it doesn't preclude -- but it doesn't preclude Ms.14

Miller's argument.15

VICE CHAIRPERSON MILLER:  I think what Mr.16

Mann is saying is it wouldn't preclude in the later17

case somebody articulating --18

CHAIRPERSON GRIFFIS:  2503.3.19

VICE CHAIRPERSON MILLER:  -- a zoning20

error under 2503.3, that you might not be finding that21

it was articulated here.22

BOARD MEMBER ETHERLY:  I understand where23

Ms. Miller and Mr. Mann's comments are coming from.24

And if we can restate that in the form of a motion,25
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I'm comfortable seconding that motion.  As a matter of1

fact, I'll go ahead and second that motion, because I2

do understand exactly what she's saying.3

(Laughter.)4

BOARD MEMBER MANN:  It doesn't seem to me5

to require restating the motion.  We have a motion6

that's before us, and there were arguments that were7

made, and I -- Ms. Miller put forth a legal argument8

that I think is supportable, or would be supportable9

if -- if the motion were to fail.10

She put forward a legal argument that has11

merit.  It may or may not pass under this motion, but12

it can be referred to in -- in the writing of this13

decision.14

BOARD MEMBER ETHERLY:  I'm comfortable15

with Ms. Miller's motion.16

VICE CHAIRPERSON MILLER:  It's not my17

motion.  And I'm not exactly sure that I'm going to18

vote in favor of it.  But what I'm saying --19

BOARD MEMBER ETHERLY:  Don't start20

backtracking.21

VICE CHAIRPERSON MILLER:  But what I'm22

saying -- what I just want -- would like the Board to23

consider in this motion is making it apply to the24

factors in this case and not be so broad, you know, as25



143

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

-- addressing 2503.3 in general.1

BOARD MEMBER ETHERLY:  So what's the2

motion?  Because at this particular point, I mean,3

there's nothing on the table then.4

VICE CHAIRPERSON MILLER:  I thought there5

was a motion on the table.  I think the Chairman made6

a motion.7

BOARD MEMBER ETHERLY:  Who stated it?8

What was the motion?9

VICE CHAIRPERSON MILLER:  The Chairman10

made a motion to grant the motion to dismiss with11

respect to the 2005 permit, and then I was raising for12

discussion the grounds for that.13

CHAIRPERSON GRIFFIS:  Right.  And the two14

grounds were whether it was jurisdictional, we had15

jurisdiction over, and the other is the element.  Was16

there an allegation and the basis for the appeal that17

we brought -- was there an error, allegation of an18

error, or were we going further.19

So I don't -- so there it is.  20

BOARD MEMBER ETHERLY:  And so the proposed21

suggested ground would be what Ms. Miller was22

offering.  So, procedurally, I guess the question is23

to the Chair.  Is the Chair comfortable with that24

ground as part of your motion?  I'm just trying to25
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move us along.1

CHAIRPERSON GRIFFIS:  No.  I'm trying to2

-- I am, too, trying to --3

BOARD MEMBER ETHERLY:  There's two more4

cases to go.5

CHAIRPERSON GRIFFIS:  -- expeditiously,6

because I don't think that Ms. Miller is arguing --7

you're not supportive of the motion, are you?  How can8

you be?  You're arguing against it.9

BOARD MEMBER ETHERLY:  With that ground,10

she would be.11

VICE CHAIRPERSON MILLER:  No, not12

necessarily.  I think that, you know, we can -- we can13

-- some of us could find that the ground -- that the14

allegation, which is pretty general, which I stated,15

might rise to the level of asserting a zoning error,16

where others might find that it's too vague and17

insufficient.  18

And I was just encouraging the Board,19

whoever is going to be supporting the motion to grant20

the dismissal, that they apply it more narrowly to the21

facts in this case, that the appellant may not have22

risen to that level.23

CHAIRPERSON GRIFFIS:  Okay.  There it is,24

then.  The motion would stand.  And to speak to that,25
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I think -- absolutely, I don't think that we're1

removing our jurisdiction in review of any appeal or2

application in terms of compliance with 2503.3,3

whether a fence is allowable in a side yard, or any4

other element that can occupy and how it does5

sufficiently or not sufficiently.6

The issue here is that that which -- the7

allegations of error that were raised in this appeal8

I feel fall short for our jurisdiction, because there9

is so much time to the previous permits that we've10

actually found were not timely.  11

I absolutely agree with Mr. Etherly's12

statement that I think we -- we encourage, but we also13

understand how difficult it is to be timely.  I mean,14

to be right there when permits are issued.  Who is15

there?  Not many people.16

However, there is a certain amount of --17

of actions that are taken that we need to calculate.18

And the difficulty I think that we find in all of19

these appeals is that we look at this specifically20

with what we have in front of us, but also what has21

been before us and what is going to come after, and22

trying to be consistent.23

And wavering from a timeliness position24

and that of a -- of a jurisdictional position I think25
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would move us away from where we have been previously.1

As hard as it is, as hard as it is to look at things2

that we don't think were done correctly, as difficult3

as it is to think that we would not make the decisions4

if we were, in fact, in control of all of the elements5

and all of the issues involved, we have to set that6

aside as we look at the specific and smaller narrow7

issues.  8

And that's why, perhaps unfortunately, but9

I have to make the motion and support it.  And that10

would be to uphold the motion to dismiss the appeal on11

the last permit.12

I'll open it up for any others and any13

discussion they have.14

(No response.)15

Very well.  If there's no further16

discussion, we do have a motion before us, and it has17

been seconded.  I would ask for all those in favor,18

signify by saying aye.19

(Chorus of ayes.)20

And opposed?21

(Nay responses.)22

Very well.23

MS. BAILEY:  Mr. Chairman, the Board has24

voted three-two-zero to uphold the motion to dismiss25
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on the last building permit.  Mr. Griffis made the1

motion, Mr. Etherly seconded.  Mr. Mann is in2

agreement.  Ms. Miller and Mr. Parsons are opposed to3

the motion.4

CHAIRPERSON GRIFFIS:  Thank you all very5

much.  We appreciate all the work and effort that has6

gone into bringing all of this important and critical7

information to the Board for us to make the decisions8

that we have.9

With that, have a very good evening.  And10

let's call the next case for the afternoon.11

MS. BELL:  Thank you.12

MR. COLLINS:  Thank you.13

MS. BAILEY:  Application Number 17418 of14

Nora Fischer, pursuant to 11 DCMR 3104.1, for a15

special exception to allow a rear deck addition to an16

existing single-family semi-detached dwelling under17

Section 223, not meeting the rear yard requirements --18

that's Section 404.  The property is zoned R-3.  It's19

located at 2906 Cortland Place, N.W., Square 2103, Lot20

95.21

CHAIRPERSON GRIFFIS:  Very good afternoon22

to you.  If you wouldn't mind just turning your23

microphone on.24

MS. FISCHER:  Good evening.25
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COMMISSIONER PARSONS:  Mr. Chairman, could1

we rely on the record to deal with this case?2

CHAIRPERSON GRIFFIS:  We're going to get3

through this very quickly.  Can you introduce yourself4

for the record?5

MS. FISCHER:  Yes.  I'm Nora Fischer.  I'm6

the homeowner of the property.7

CHAIRPERSON GRIFFIS:  Thank you.  Is there8

any opening statements that you'd like to make9

regarding highlighting any of the pertinent aspects of10

your special exception or 223?11

MS. FISCHER:  I'd like to just ask if the12

Board has reviewed the file.  And if they have, I13

think everything is self-explanatory.  If there are14

any questions that the Board has, I'd be happy to15

answer.  I have enlargements of photographs.  I have16

documentation.  I do have I guess one more thing to17

submit, if that's okay.18

CHAIRPERSON GRIFFIS:  What is it?19

MS. FISCHER:  Don't worry.20

CHAIRPERSON GRIFFIS:  I'm not worried.21

(Laughter.)22

MS. FISCHER:  Well, I hadn't mailed23

something, and I don't know if a hard color copy made24

it into the file.  So I have -- did this make it into25
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the file?1

CHAIRPERSON GRIFFIS:  Excellent.  Let's2

put that into the file, then, if you could hand it to3

Ms. Bailey.4

MS. FISCHER:  Okay.  And I also have a5

short petition signed by neighbors approving.6

CHAIRPERSON GRIFFIS:  Okay.  You can hand7

that to Ms. Bailey also, and I'll open it up to any8

questions of the Board that you might have of the9

applicant.10

(No response.)11

Very well.  It is very straightforward. I12

will state that I know I and the rest of the Board13

have read the entire file, and this is, of course, a14

special exception and 223, which the Board is very15

familiar with the test and the requirements to meet16

that threshold.17

MS. FISCHER:  Excuse me, Mr. --18

CHAIRPERSON GRIFFIS:  I'm not noting19

any --20

MS. FISCHER:  I do have one question.  I'm21

sorry to interrupt.22

CHAIRPERSON GRIFFIS:  Sure.23

MS. FISCHER:  There was a question about24

whether I needed to have -- and I just don't want25
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something to come back and bite me after this is all1

done, about the lot occupancy.  And I assume that the2

lot occupancy is all covered under this special3

exception.  And that --4

CHAIRPERSON GRIFFIS:  What's your lot5

occupancy?6

MS. FISCHER:  Well, it's debatable on how7

it's calculated, and it's -- and whether the deck is8

included or not.9

CHAIRPERSON GRIFFIS:  Not at quarter of10

six it isn't.11

MS. FISCHER:  So it's not included, right?12

CHAIRPERSON GRIFFIS:  No.  I don't know.13

MS. FISCHER:  It's below the main level of14

the house.15

CHAIRPERSON GRIFFIS:  Why is this coming16

up?17

MS. FISCHER:  Because the ANC was18

concerned about it, and I don't -- and if I -- I'm19

sorry that I have to bring it up, but I don't want to20

be three months down the road and have somebody tell21

me I'm over my lot occupancy, as I've sat here for22

three hours listening to those other things.23

CHAIRPERSON GRIFFIS:  Right.24

MS. FISCHER:  So --25
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CHAIRPERSON GRIFFIS:  The lot occupancy is1

below grade, you said?  What did you say?  Below the2

--3

MS. FISCHER:  It's below the main level of4

the house.5

CHAIRPERSON GRIFFIS:  The lot occupancy,6

what is it?7

MS. FISCHER:  Of the addition, of the8

deck.9

CHAIRPERSON GRIFFIS:  Oh.10

MS. FISCHER:  So the question the ANC11

raised was whether the square footage of the deck was12

to be included in the lot occupancy.13

CHAIRPERSON GRIFFIS:  No, we'll get to14

that, okay.15

MS. FISCHER:  And it goes to 70 percent16

under the special exception. 17

CHAIRPERSON GRIFFIS:  Sure.18

MS. FISCHER:  So I just want to make sure19

it's all covered under one go here.20

CHAIRPERSON GRIFFIS:  Sure.21

MS. FISCHER:  That's all.22

CHAIRPERSON GRIFFIS:  Absolutely.23

MS. FISCHER:  Thank you.24

CHAIRPERSON GRIFFIS:  Okay.  That being25
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said, without any other clarifications, let's move1

ahead to the Office of Planning's report.  Very good2

afternoon, sir.3

MR. MOORE:  Good afternoon, Mr. Chair, and4

members of the Board.  I'm John Moore, Office of5

Planning. 6

We stand in support of the application.7

The lot occupancy is around 50 percent, which is far8

below the standard permitted under 223.9

CHAIRPERSON GRIFFIS:  I see.  I'm sorry.10

And the deck would count towards the lot occupancy?11

MR. MOORE:  It has to do with the height12

of the deck.13

CHAIRPERSON GRIFFIS:  Right.  It's below14

four feet above --15

MR. MOORE:  It's been calculated in with16

the lot occupancy.17

CHAIRPERSON GRIFFIS:  I see.  Okay.18

Fabulous.19

Anything else?  Ms. Miller?20

MS. FISCHER:  But you're saying it has21

been calculated.  The combined lot occupancy has been22

calculated, and it's still within the special23

exception requirements, right?24

MR. MOORE:  Yes, it is.25
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MS. FISCHER:  Right.1

CHAIRPERSON GRIFFIS:  Proposed deck would2

increase lot occupancy approximately 308 square feet,3

increasing the combined lot occupancy to 1,752, or 504

percent.  So that would be under that which would kick5

it out of the 223.  So I think that's pretty clear.6

Okay.  Anything else?  Any other questions7

for the Office of Planning?  Does the applicant have8

any cross examination for the Office of Planning?9

MS. FISCHER:  No.10

CHAIRPERSON GRIFFIS:  Very well.  Is the11

ANC-3C present?  ANC-3C?12

(No response.)13

Not noting the presence of ANC, they were14

recommending approval, or are recommending approval,15

Exhibit Number 25.  And they had found that the16

proposed deck addition doesn't visually intrude, and17

the proposed deck would not raise lot occupancy in18

excess of that allowed in the zoning regulations.19

Very well.  Are there any persons present?20

VICE CHAIRPERSON MILLER:  I think the ANC21

had two requests for the BZA.  Did you see this in22

Exhibit 20?  That we determine whether the proposed23

deck visually intrudes upon the character and scale of24

the public alleyway as cited in 11 DCMR Section 23.2?25
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Did you just read that?1

CHAIRPERSON GRIFFIS:  Yes, I --2

VICE CHAIRPERSON MILLER:  And, two,3

investigate whether the proposed deck raises lot4

occupancy issue, requiring additional zoning relief.5

Well, we just investigated the lot occupancy issue,6

and I think that we will determine number one in our7

analysis, correct?8

CHAIRPERSON GRIFFIS:  Right.  And the9

first, of course, part of our analysis would be10

looking at the Office of Planning's review and11

analysis, and they have not found that it would12

visually intrude, if I'm reading your report card.  Is13

that right, Mr. Moore?14

MR. MOORE:  That is correct.15

CHAIRPERSON GRIFFIS:  Indeed.  Okay.16

That being said, are there any further17

persons present to provide testimony in18

Application 17418, either in support, opposition?19

(No response.)20

Not noting any persons present to provide21

additional testimony before the Board, we will note22

that there are letters of opposition.  Exhibit 24, 28,23

and 27.  And also, letter of support, 23, 22, 19.  And24

those are the surrounding and adjacent neighbors.25
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I will allow you a moment to highlight1

some of those if need be, discuss any of those issues2

that were brought up.3

(No response.)4

Okay.  Very well.  Turn it over to you for5

any closing remarks that you might have.6

MS. FISCHER:  I don't think I have7

anything to add, other than the opposing neighbors8

don't have direct visual access to the proposed deck,9

as can be seen in all of the photographs.10

CHAIRPERSON GRIFFIS:  What other elements11

did you hear in terms of opposition or concerning your12

deck?13

MS. FISCHER:  I'm sorry.  Can you repeat14

that?15

CHAIRPERSON GRIFFIS:  What other issues16

were brought up -- to your attention that this would17

create some sort of detrimental impact?18

MS. FISCHER:  Well, I think it's purely19

emotional and subjective, that they didn't want a deck20

built because our alley is open and green.  And as you21

can see from the photographs and drawings, there is no22

greenery behind my house.  And there's a 16-foot23

public alley.24

I would also make note of what I did put25
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-- explain to those people that are objecting, that as1

a matter of right I can build a free-standing garage2

in my driveway and be within my lot occupancy and --3

and zoning and codes and be four feet from the alley.4

So --5

CHAIRPERSON GRIFFIS:  Okay. 6

COMMISSIONER PARSONS:  Mr. Chairman, I7

move we approve this application.8

CHAIRPERSON GRIFFIS:  Is there a second?9

BOARD MEMBER ETHERLY:  Second it.10

CHAIRPERSON GRIFFIS:  Thank you both very11

much.  Let me just make a quick clarification.  Even12

a garage structure would probably not comply with the13

rear yard requirements, so you wouldn't be a matter of14

right.15

MS. FISCHER:  Can I make a clarification16

to that?17

CHAIRPERSON GRIFFIS:  Yes.  You could set18

it back -- go --19

MS. FISCHER:  That if it's -- you're20

allowed -- structures that are allowed to be built in21

required rear yards can be no more than 12 feet from22

the center line of the alley behind, and so that puts23

it at four feet from the center.24

CHAIRPERSON GRIFFIS:  Excellent.25
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MS. FISCHER:  I studied my codes.1

CHAIRPERSON GRIFFIS:  Good.  Okay.  That2

being said, we do have a motion to approve, and it has3

been seconded.  Is there further discussion?4

(No response.)5

Very well.  If there's nothing further,6

I'd ask for all those in favor of the motion, signify7

by saying aye.8

(Chorus of ayes.)9

And opposed?10

(No response.)11

Abstaining?12

(No response.)13

Very well.  I see no reason, after we14

record the vote -- to issue a summary order, waive our15

rules and regulations on that.16

Ms. Bailey?17

MS. BAILEY:  The vote is five-zero-zero,18

Mr. Chairman.  Mr. Parsons made the motion, Mr.19

Etherly seconded.  Ms. Miller, Mr. Mann, and Mr.20

Griffis are in agreement.21

CHAIRPERSON GRIFFIS:  Thank you very much,22

Ms. Fischer.23

MS. FISCHER:  Thank you.24

CHAIRPERSON GRIFFIS:  Thank you for your25
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patience.  We appreciate it.  And good luck in1

constructing that.2

Let's call the next case, then. 3

MS. BAILEY:  Application Number 17419 of4

Bradford A. Deel, pursuant to 11 DCMR 3104.1, for a5

special exception to allow a rear deck addition to an6

existing single-family dwelling under Section 223, not7

meeting the lot occupancy and rear yard requirements8

-- that's Section 403 and Section 404.  Property zoned9

R-1-B.  It's located at 5528 MacArthur Boulevard,10

N.W., Square 1445, Lot 64.11

CHAIRPERSON GRIFFIS:  Is Mr. Leaveck12

present?  Michael Leaveck?  5304 Macomb Street, N.W.?13

(No response.)14

I'm sorry, ma'am.  Did you say you were15

representing him?  Yes, I have to have you --16

(Inaudible comment from an unmiked17

location.)18

CHAIRPERSON GRIFFIS:  Okay.  Okay.  Mr.19

Leaveck is not present.  Of course, he did, in fact,20

request a party status in this application.  Board21

members, we can take that up briefly.22

BOARD MEMBER ETHERLY:  I'd suggest, Mr.23

Chair, perhaps just accepting Exhibit Number 22 as24

testimony in opposition, then.  While his presence is25
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not necessarily required, clearly there is a higher1

level of engagement as a party in opposition that is2

necessary here.  So I would simply suggest we take --3

we deny the motion for party status and simply take it4

in as testimony in opposition.5

CHAIRPERSON GRIFFIS:  Excellent.6

BOARD MEMBER ETHERLY:  I invite a second.7

CHAIRPERSON GRIFFIS:  Any opposition?8

VICE CHAIRPERSON MILLER:  Well, I just9

want to discuss it a little further, because I -- I10

think it's tied to whether or not we go forward with11

the case today.  Isn't this the case that wasn't12

properly posted?13

CHAIRPERSON GRIFFIS:  Yes.14

VICE CHAIRPERSON MILLER:  So I guess I15

would feel that if we go forward today, then I would16

agree with Mr. Etherly that's what we should do.  If17

we weren't to go forward today, then I would be in18

favor of considering this at that next date.19

CHAIRPERSON GRIFFIS:  Very well.  I would20

tend to agree, if there was another hearing on this,21

we could revisit this application for party status.22

But at this point, I think for continuing and getting23

one thing done and moving on to the next, perhaps we24

would take it to deny it in the proceedings today but25
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not preclude revisiting that issue of party status if1

we go beyond today.2

BOARD MEMBER ETHERLY:  No objection, Mr.3

Chair.4

CHAIRPERSON GRIFFIS:  Excellent.  Is there5

any objection from the Board in doing that?6

(No response.)7

If there's no objection, it's the8

consensus of the Board we'll move ahead. 9

Mr. Finn, welcome back.  10

MR. FINN:  Thank you.11

CHAIRPERSON GRIFFIS:  We were last12

speaking with you, it seems, perhaps an age or so ago13

regarding the posting of the property, and you had14

indicated it was just an oversight, of course.  And we15

were getting in the aspect -- you went to the ANC and16

presented, is that correct?17

MR. FINN:  Yes, sir, on December 7th, I18

believe.19

CHAIRPERSON GRIFFIS:  And did -- Board20

members, I'll take any other questions and points of21

concern.  Although the posting is the most important22

aspect of notification that I find, I also find23

evidence here that it has been through a public24

process, and we do have a substantial amount of input25
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from the surrounding areas.  And I'm perfectly1

prepared to go forward this evening on this.2

VICE CHAIRPERSON MILLER:  I was just3

wondering for the record if you could state whether4

you contacted abutting property owners, just to show,5

you know, what -- who got notice of this application,6

even though there wasn't a posting.7

MR. FINN:  I don't know if I understand8

that.  The owner, Brad Deel, did speak to the next-9

door neighbor.10

MR. DEEL:  I've spoken to all the11

neighbors, actually, within --12

VICE CHAIRPERSON MILLER:  All the13

neighbors?  What does that mean?14

MR. FINN:  The next-door -- the adjacent15

neighbors.16

MR. DEEL:  The neighbors on either side of17

me.18

VICE CHAIRPERSON MILLER:  Two neighbors or19

more?20

MR. DEEL:  No.  More.  More.  And then,21

all the people that are on the back side, on the rear22

side of the house, where the deck would actually be,23

but it's on the other side of the alley.  I've spoken24

to all of those people as well, and they --25
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VICE CHAIRPERSON MILLER:  And did you show1

them the plans?2

MR. DEEL:  Yes, they've seen the plans.3

VICE CHAIRPERSON MILLER:  Okay.4

MR. DEEL:  They all are in -- opposing the5

deck, so --6

VICE CHAIRPERSON MILLER:  Okay.7

MR. DEEL:  Which goes back way before I8

even came to the property.  They've opposed anything.9

VICE CHAIRPERSON MILLER:  Okay.10

CHAIRPERSON GRIFFIS:  Okay.  Does the ANC11

have a position on this?  No, not on the application;12

on the issue of whether we continue today based on the13

fact that it wasn't posted.14

MS. THOMPSON:  I'm prepared to --15

CHAIRPERSON GRIFFIS:  Can you turn that16

on?  Thanks.17

MS. THOMPSON:  I'm fully prepared to move18

ahead.  I mean, I do have the concern about the19

posting, specifically because if you -- if you're20

facing the rear of Mr. Deel's house, there are four21

houses right there in two subdivisions, and the house22

to the right of him was just recently sold, and I23

think has only the last two weeks become occupied.24

So I think it's fair to say that the25
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neighbors have been very aware of this house.  I don't1

know about the neighbors, in terms of the application,2

but we did hear before the ANC this one neighbor3

directly next door.  I don't know whether --4

CHAIRPERSON GRIFFIS:  Right.5

MS. THOMPSON:  -- that person would6

benefit, presumably, from posting, or from a personal7

approach of some kind.8

CHAIRPERSON GRIFFIS:  Right.  Okay,9

excellent.  Thank you very much.10

I think we should proceed and waive our11

requirements in the posting in this and move ahead and12

present any objections to the Board.13

BOARD MEMBER ETHERLY:  No objection, Mr.14

Chair.15

VICE CHAIRPERSON MILLER:  I just have one16

question, because the applicant said that he talked to17

all of the neighbors.  Did you talk to the neighbor18

she is referring to?19

MR. DEEL:  Yes.20

VICE CHAIRPERSON MILLER:  Oh, okay.21

MR. DEEL:  Yes, ma'am, I did.22

VICE CHAIRPERSON MILLER:  Thank you.23

CHAIRPERSON GRIFFIS:  Excellent.  If24

there's no objection, then, let's move ahead.  The25
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last preliminary matter in this case is Exhibit Number1

24.  The plans have changed on the deck, is that2

correct?3

MR. FINN:  Yes, sir.4

CHAIRPERSON GRIFFIS:  Does the ANC have5

the revised plans?6

MS. THOMPSON:  I have a copy of the7

revised plans, which was provided to me by the Office8

of Planning initially, after our December meeting.  I9

learned from the Office of Planning that a meeting had10

taken place.11

CHAIRPERSON GRIFFIS:  Okay.12

MS. THOMPSON:  And based on that --13

CHAIRPERSON GRIFFIS:  You have it, though.14

MS. THOMPSON:  So -- yes, and I obtained15

it from the folder on January 4th, so I have it.16

CHAIRPERSON GRIFFIS:  Great.  If you17

wouldn't mind just stating your name for the record.18

MS. THOMPSON:  Yes.  My name is Rachael19

Thompson, and I live at 5835 Sherier Place, N.W.20

CHAIRPERSON GRIFFIS:  You are --21

MS. THOMPSON:  I am the representative for22

the single-member district ANC-3D-04, Palisades.23

CHAIRPERSON GRIFFIS:  Excellent.  Okay.24

Thank you.25
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All right.  Let's proceed.1

MR. FINN:  Well, if I may just -- is it2

okay if I stand up and point to --3

CHAIRPERSON GRIFFIS:  As long as you're4

close to a microphone.5

MR. FINN:  Okay.  A couple of things here6

I'd like to just reiterate by way of explanation.7

These plans were changed, were altered, after the8

meeting with the ANC.  I met with the representative9

from the D.C. Office of Planning to determine if there10

was a way to alter the plans, so that they would be11

obviously much smaller, and meet any objection that12

the immediate next-door neighbor might have.  And I13

believe -- believe we've done that.14

A couple of things I'd like to emphasize15

on this application is that, number one, it's an R-1-B16

zone.  The required minimum area is 5,000 square feet.17

This particular lot has over 6,200 square feet, so18

it's bigger than the zoning requirements for this19

zone.20

Now, the lot -- another important emphasis21

on this is the lot occupancy, including the proposed22

deck, is less than 40 percent.  So that more than23

meets the requirements for a special exception under24

the zone, which I believe is 50 percent.  So we're25
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well under the -- we're well under the 40 percent of1

this bigger than required lot.2

The height isn't an issue here.  The side3

yard is also not an issue.  And as a matter of fact,4

you can see where we've cut the deck back considerably5

from this adjacent neighbor.  So the side yard isn't6

an issue.  The only issue we have here, once again, is7

the rear yard.8

And we are encroaching on the 25-foot9

setback, but I -- a couple of things I'd like to talk10

about.  I think that -- let me just say it this way.11

Even if the house were built on the alley line, there12

would still be a separation because of the alley.  In13

other words, I'm -- my line of thinking in this is14

that the alley serves to separate the deck from the15

across-the-alley neighbors by virtue of the alley.16

So I think, you know, if we have a 15-foot17

alley, no matter what, there's a 15-foot separation18

between this house and the houses in the rear.  So --19

CHAIRPERSON GRIFFIS:  A critical question20

you need to answer is, if the addition was approved,21

would it somehow adversely affect the use or enjoyment22

of the adjoining properties?23

MR. FINN:  Well, this is what -- this is24

what I can't quite understand, because I'm rather --25
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rather appalled at this.  This particular house that1

has the strongest objection to this deck is seven feet2

from the alley.  That's almost a three-story house --3

seven feet from the alley.  It's a new house.  I4

really don't know quite how it got there.5

So this is -- this is a question of a6

house that was built after the current zoning7

regulations that is so in violation of the regulations8

that I can't quite understand this particular9

objection to this deck.  That's number one.10

Number two is this house also has a deck11

that's on its rear yard --12

CHAIRPERSON GRIFFIS:  Okay.  But it's a13

lot about their problems.14

MR. FINN:  Right.15

CHAIRPERSON GRIFFIS:  Does yours cause any16

problem?17

MR. FINN:  Well, I'm -- once again, let me18

-- let me just say one more thing.  This particular19

house also has a deck that's two feet from our20

property line.  So I can't quite see how this21

applicant putting the deck in his rear yard is going22

to encroach on this house.23

And also, we've set it back an additional24

six feet from the side yard line, just to make sure25
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we're nowhere near his deck.  So that's why I can't1

quite see how something that's 14 feet from the2

property line, plus whatever nonconforming side yard3

he might have, would be, you know, offensive to this4

particular neighbor.5

So the whole alley is lined with decks.6

I'll admit that the people on this side of the alley7

are almost from 75 to 100 feet away from our property.8

So I don't quite see how we're going to encroach upon9

them, because we're so far away.  We've made an effort10

to stay away from this particular house here.11

So I think we're trying to be good12

neighbors and accommodating, plus the fact that we've13

cut this thing down by half, so that we're below the14

lot occupancy, or 40 percent for -- for this zone.  I15

mean it's only a 12-foot deck now.16

One side will have a 13-foot rear yard,17

and the other side will have almost a 16-foot rear18

yard, because the alley does slope.19

CHAIRPERSON GRIFFIS:  Do you think this20

has a negative impact to the privacy, use, or21

enjoyment of the neighboring properties?22

MR. FINN:  I don't see how it -- how it23

could.24

CHAIRPERSON GRIFFIS:  Okay.25
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MR. FINN:  The house --1

CHAIRPERSON GRIFFIS:  Do you find that2

this, if it was approved, the addition would be in3

character with the original building and the4

surrounding buildings if viewed from the street or5

alley?6

MR. DEEL:  Absolutely.7

MR. FINN:  Well, the whole alley is lined8

with decks.  I'll admit some of them are further away.9

However, the alley is also lined with accessory10

garages that, as the other applicant stated, are --11

CHAIRPERSON GRIFFIS:  So the owner thinks12

it does.  What was your answer?  Would it, together13

with the original building, maintain the fabric of the14

neighborhood?15

MR. FINN:  Well, The Palisades is a16

neighborhood of decks, basically.17

CHAIRPERSON GRIFFIS:  I'll glean that18

means a yes, then.19

(Laughter.)20

MR. FINN:  Yes.21

CHAIRPERSON GRIFFIS:  Okay.  Good.  It's22

late for me, too.23

Demonstrating that compliance, of course,24

with Section 223, you'll need to show us graphical25
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representations of plans and photographs and such.1

There were some photographs in the application.  Did2

you want to point to those, or are they self-3

explanatory?4

MR. FINN:  They should be in the -- they5

should be in the file here.  Well, I'll have to6

shuffle some papers here.7

CHAIRPERSON GRIFFIS:  That's -- you don't8

need to get to it.  We have them.  It's just whether9

you wanted to highlight them or not, which I don't see10

the real need to at this point.11

MR. FINN:  Well, I find no problem with12

having neighborly use of the alley.  As a matter of13

fact, I think it's a positive rather than having an14

alley that's only used for automobile access and15

garages and parking.  I would think it would be a16

positive thing for a neighborhood to have social17

activity on an alley.18

CHAIRPERSON GRIFFIS:  Do you mean the deck19

provides social activity?20

MR. FINN:  Right.21

CHAIRPERSON GRIFFIS:  Okay.  Understood.22

MR. DEEL:  But not wild parties.23

(Laughter.)24

No.  I mean, I'm a professional.  I don't25
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host wild parties.  1

CHAIRPERSON GRIFFIS:  It's against zoning,2

actually, to have one.3

MR. DEEL:  I seldom have a moment to even4

use my house, let alone --5

BOARD MEMBER ETHERLY:  No wild parties or6

Shakespearean performances, I take it, correct?7

MR. DEEL:  Correct.8

BOARD MEMBER ETHERLY:  Could I ask a9

question here, Mr. Chair?10

CHAIRPERSON GRIFFIS:  Please.11

BOARD MEMBER ETHERLY:  With respect to the12

issue of privacy, it's spoken to somewhat in the13

Office of Planning's report about what is essentially14

the rear of your property and the properties that are15

on the other side of the alley.16

Could you speak to whether or not you17

would -- do you anticipate being able to look out from18

your deck, not that you want to, but I'm anticipating19

a question that may come from the ANC here.  Is there20

an ability if you're standing on what would be the top21

level of the deck to look down into neighboring --22

neighboring windows across the alley?23

MR. DEEL:  No, sir.24

BOARD MEMBER ETHERLY:  Okay.  And why25



172

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

would that be the case?1

MR. DEEL:  They are 75, maybe 100 feet,2

away at least.  I don't know if --3

BOARD MEMBER ETHERLY:  Okay.  And is there4

also -- we have a few photographic representations of5

what that perspective looks like as you're looking6

back into the alley.  Are there -- is there, would you7

say, a tree canopy or covering?8

MR. DEEL:  It's all tree-lined, and it --9

BOARD MEMBER ETHERLY:  Okay.10

MR. DEEL:  There's a seasonal view of the11

actual homes, but you can't see the house really well.12

You couldn't take a picture without it being --13

BOARD MEMBER ETHERLY:  That answers my14

question.15

MR. DEEL:  -- the trees that are there.16

MR. FINN:  In addition, when the trees are17

fully leafed, you can't see those houses.  In18

addition, when I was meeting with the Office of19

Planning, we did submit a -- basically, a living fence20

of leeland cypress and holly --21

MR. DEEL:  Twelve-foot evergreens.22

MR. FINN:  -- so this thing would be23

shielded from --24

MR. DEEL:   Can I point one thing out on25
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this?1

CHAIRPERSON GRIFFIS:  Sure.2

MR. DEEL:  Where the proposed deck is3

going to be, this is where the gentleman's garden is,4

where he has the hydrangeas, right here.  I have one,5

two, three, four, five, six -- I have eight or nine6

full -- 12 -- not even 12 -- they're mature, 12-foot7

evergreens.  You got it.8

CHAIRPERSON GRIFFIS:  Okay.9

MR. DEEL:  Twelve-foot tall that, if they10

don't block the sunlight, how is my deck going to11

block the sunlight for the two hydrangeas and the --12

I don't even know what else is there.13

MR. FINN:  Plus, we are more than happy to14

add to that effect with whatever planting is15

necessary.16

CHAIRPERSON GRIFFIS:  Okay.  Thank you17

very much.  Anything else?  Any questions of the18

Board?19

COMMISSIONER PARSONS:  One question.  I20

find 52 feet is an extremely long deck.  Why is it21

this large?22

MR. DEEL:  I didn't want it to be23

disproportionate with the actual size of the house.24

It would look silly just to have a 10-foot --25
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COMMISSIONER PARSONS:  Well, I wasn't1

suggesting 10, but 50 is, you know, longer than this2

room, I think.  It just -- do you do a lot of3

entertaining?4

MR. DEEL:  Not at all.5

COMMISSIONER PARSONS:  So it would seem to6

me what you're doing is you're darkening your basement7

as a result of this, which is probably something you8

already appreciate, but I find it strange that you9

would do that.10

MR. DEEL:  My office is in my basement,11

which I rarely am in.12

MR. FINN:  May I say one thing?  Over a13

third of the deck just covers an existing garage door,14

so it really wouldn't be darkening --15

COMMISSIONER PARSONS:  Well, I understand16

that.  I was urging you to make it shorter on the17

other end where your opposition is coming from, and18

wondered why you needed it that long.  And the French19

doors are at that other end, but --20

MR. FINN:  Correct.21

COMMISSIONER PARSONS:  -- I'm not going to22

micromanage it.23

CHAIRPERSON GRIFFIS:  Indeed.  Any other24

questions or clarifications?  Mr. Etherly?25
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BOARD MEMBER ETHERLY:  Yes, Mr. Chair.1

Once again, anticipating perhaps some of the2

discussion we might get into, I'm trying not to get3

too deeply into it, but I do want to speak a little4

bit to the storm water management issue.  5

And any concerns or -- or is there -- is6

there any potential for the introduction of this deck7

construction, once it's finished, not necessarily8

talking about the construction itself, exacerbating9

any of the existing storm water issues that you may10

have on the property?11

And, in particular, as you begin to jump12

in -- into that, I'd love it if I could perhaps just13

get some clarity on the whole easement issue, so we14

can kind of perhaps put that to bed.15

MR. FINN:  Yes, sir.16

BOARD MEMBER ETHERLY:  Thank you.17

MR. FINN:  Well, one of the issues --18

actually, this was brought up at the ANC meeting,19

because they were concerned about the storm water20

management.  And at the suggestion of the Office of21

Planning, I had a structural engineer look at this to22

determine the least number of columns without spread23

footings that we could put into this rear yard, and if24

it would be possible to build this thing and25
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completely avoid the existing catch basin, and we came1

to that determination.2

Right now, we're actually showing one, two3

-- only four -- four structural columns with no spread4

footings.  So, and the -- whatever effect we might5

have on the easement or the storm water management I6

would think would be negligible.  It's basically water7

going to flow -- flow through this -- this structure.8

In addition, he has come to the conclusion9

that rather than doing a straight-shot stair, which10

would require a grading, which would be one more11

footing in the yard if we did a spiral staircase --12

once again, within this rectangle, we could take one13

of those columns and use that not only to support the14

deck but as a support for a spiral staircase.  So we'd15

need even one less structure.  16

So I think we're acutely aware of the fact17

that there is a storm water condition on this18

property.  But, once again, Mr. Deel here, you know,19

is the owner of the property.  It's in his benefit to20

have it working as best as possible.  So we think21

we're addressing, you know, those concerns.22

I mean, basically, Mr. Deel is, you know,23

a citizen of The Palisades, and the homeowner -- he24

wants the storm water system to work as well as25
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possible, too.  As a matter of fact, he is the one1

that is -- you know, benefits the most from that2

system working the best.3

BOARD MEMBER ETHERLY:  Okay.  Thank you.4

Thank you, Mr. Chair.5

CHAIRPERSON GRIFFIS:  Anything else?6

MR. DEEL:  And it actually does work.  It7

goes -- the water goes away after 72 hours.  We're8

supposed to test it after a rainfall, and it does go9

away.  The water recedes completely, and there's a10

well if you can -- an observation well, if you will,11

you can look into.12

CHAIRPERSON GRIFFIS:  Okay.  Very well.13

If there are no other questions from the Board, does14

the ANC have any cross examination questions of the15

applicant?16

MS. THOMPSON:  Yes, I have two or three17

questions.  And they have to do with some of the --18

the drawings still seem to be changing a little bit.19

I mean, I just heard your description of possibly20

handling the stairway differently than what is shown21

on these plans.22

One of the things I did want to clarify is23

where -- let's just start with the staircase that24

you've got in these drawings.  The drawing closest to25
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you, Mr. Finn, seems to show -- well, actually, those1

two drawings that are on the sheet, the one on the2

left seems to show that the staircase is built as an3

addition sort of within its own -- it sort of kicks4

out towards the rear lot, and then drops down to the5

exterior or south of the deck, whereas the one on the6

right appears to have the -- yes, the stairway7

descending directly from the interior.8

And the reason I ask that is that it goes9

to the area of the deck, and where exactly the10

staircase would land.11

MR. FINN:  Good observation.  If we do the12

straight-shot stair, or if we do a spiral stair,13

either one of them will be within this rectangle.14

Either one will be within the rectangle.15

MS. THOMPSON:  Okay.  Would you agree --16

am I just not looking at this drawing correctly or --17

MR. FINN:  You are looking at it18

correctly.19

MS. THOMPSON:  So it's just an error in20

the --21

MR. FINN:  This stair can slide across22

here, but it's within the rectangle.23

MS. THOMPSON:  So it goes down through the24

floor as opposed to you step off a landing and then go25
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down a stair.1

MR. FINN:  Yes.2

MS. THOMPSON:  Okay.3

MR. FINN:  In other words, it doesn't4

extend beyond --5

MR. DEEL:  The 11 feet.  6

MR. FINN:  -- this line.  It doesn't7

extend beyond that line.  And the reason we're trying8

to -- we brought up the spiral stair is that would9

eliminate one more column.10

MS. THOMPSON:  Okay.11

CHAIRPERSON GRIFFIS:  Next question?12

MS. THOMPSON:  Yes.  My next question, and13

I am not a -- I'm not a builder, is I appreciate that14

you have the testimony from the structural engineer15

concerning the impacts of this structure.  But I am16

concerned that this person is not a civil engineer,17

and they are not familiar with the storm water -- the18

existing storm water situation there.19

So, but I do want to learn more, because20

I don't see this drawing in any of your -- anywhere in21

your submission -- a -- I guess a plan, if you will,22

that shows exactly how the supports for the deck will23

be constructed.  You said that there would be no24

spread footings.  I was hoping you could describe to25
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me what those are.1

And then, what I am very concerned of, you2

know, and we'll talk about some more, is precisely the3

structural integrity of the deck and where it hits the4

ground in relation.5

CHAIRPERSON GRIFFIS:  Let me just put it6

into context.  How does that relate to the Section 2237

and the zoning regulations?  I mean, what is that8

going to be, the impacting light and air use, privacy,9

enjoyment?  What do we do?  What are the structural10

elements and their pertinence to us?11

MS. THOMPSON:  Well, I will introduce12

testimony about these easements that is not, strictly13

speaking, a zoning issue but does have tremendous14

impacts.  It does result in tremendous impacts on15

neighbors.  So the easement that has been addressed16

already restricts any construction in the -- in an17

area which is not shown on any of the plans that have18

been submitted by Mr. Deel.19

It is included and attached to my20

testimony, and it shows an easement that goes along21

the left-hand side of Mr. Deel's house, comes down22

into the backyard.  It takes up the entire eight-foot23

side yard setback, comes down, and then goes along his24

rear yard line, back into his yard for 13 feet.25
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CHAIRPERSON GRIFFIS:  Okay.1

MS. THOMPSON:  Okay.  So these -- these2

are --3

CHAIRPERSON GRIFFIS:  What is the4

structural -- what is the proposed structural footings5

on this?6

MR. FINN:  Well, the proposed structural7

elements are basically just sonatubes, one-foot wide8

sonatubes or one -- I'll say one-foot six side9

sonatubes.10

MS. THOMPSON:  Can you describe to me what11

that is?  I have no idea what a sonatube is?12

CHAIRPERSON GRIFFIS:  They dig a big hole,13

and they fill it with concrete.14

MS. THOMPSON:  I'm sorry?15

CHAIRPERSON GRIFFIS:  They dig a big hole16

and fill it with concrete.17

MS. THOMPSON:  Okay.  But that takes up18

space, doesn't it?19

MR. FINN:  No.  Basically, let me -- it's20

this right there.  And like I say, it's in Mr. Deel's21

interest to maintain his storm water --22

CHAIRPERSON GRIFFIS:  Okay.23

MR. FINN:  -- system. 24

CHAIRPERSON GRIFFIS:  Good enough.25
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MS. THOMPSON:  Okay.  And is there a1

drawing, or can you place markers on the drawing that2

you have there that shows exactly where those footings3

are?4

CHAIRPERSON GRIFFIS:  On the plan?5

MR. FINN:  I have submitted one.6

MS. THOMPSON:  I'm sorry?7

CHAIRPERSON GRIFFIS:  On the plan?8

MS. THOMPSON:  I don't see it on the9

plans, actually.  I --10

CHAIRPERSON GRIFFIS:  I know.  What's your11

question?  12

MS. THOMPSON:  Where is it?  Someplace so13

I can see it, just -- again, I'm trying to see where14

-- where is this land in relation to --15

MR. FINN:  Here it is.  I'm sorry.  I16

thought this had been submitted.17

MS. THOMPSON:  This is the revised plan?18

MR. FINN:  Yes.19

MS. THOMPSON:  Okay.20

MR. FINN:  Basically, it's the outer edge21

of the deck.  And if we do encounter any kind of22

problem, we can move the columns closer to the house23

and away from the rear yard and cantilever a portion24

-- rear portion of the deck.  So we do have some25
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flexibility.1

CHAIRPERSON GRIFFIS:  Staying clear of the2

driveway.3

Next question?4

MR. DEEL:  And staying clear of the storm5

drain management system.  Absolutely.6

MS. THOMPSON:  This is -- I know, again,7

that, just staying for a moment on this easement8

issue, that there is also a covenant that relates to9

the management of the storm water system, which was10

entered into by Mr. Economides, along with this11

easement at the time the houses were constructed.12

And that covenant jointly binds the owners13

of 5528 MacArthur Boulevard, Mr. Deel, and the owner14

of 5526 MacArthur Boulevard, to preserve and maintain15

the storm water trench in the rear of --16

CHAIRPERSON GRIFFIS:  What's the question?17

MS. THOMPSON:  -- Mr. Deel's yard.  I18

would like to know if, given the issues surrounding19

the storm water here, if the owner of 5526 MacArthur20

Boulevard has been consulted on this application, and21

whether he supports this application.22

MR. DEEL:  The owner of --23

MS. THOMPSON:  In other words, he is a24

neighbor directly behind --25
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CHAIRPERSON GRIFFIS:  Okay.1

MS. THOMPSON:  -- and he -- they share2

responsibility for a covenant.3

MR. DEEL:  The owner of 5526 MacArthur4

Boulevard has actually moved out of his home.  It is5

vacant, and it is for sale.6

CHAIRPERSON GRIFFIS:  Okay.  7

MS. THOMPSON:  I don't have any other8

questions right now.9

CHAIRPERSON GRIFFIS:  Okay.10

MS. THOMPSON:  Thanks.11

CHAIRPERSON GRIFFIS:  Thank you.12

Any follow up from the Board?13

(No response.)14

Not hearing any follow up, let's move on15

to the Office of Planning.  Ms. Brown-Roberts?16

MS. BROWN-ROBERTS:  Good afternoon.  Good17

evening, Mr. Chairman, and members of the Board.  I am18

Maxine Brown-Roberts from the Office of Planning.19

The house on the west side of the property20

has a deck that is approximately 10 feet above grade21

and is enclosed by a fence, and an additional trellis22

that is over six feet height.  And there is also an23

area below the deck that is enclosed.24

The proposed deck would be set back six25
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feet from the side of the house, and, therefore, will1

not look directly into the yard of the adjacent2

property.  3

Additionally, as stated by the applicant,4

there are the evergreen trees which are over six feet5

tall.  Therefore, the deck would not affect the6

privacy, nor the light and air to that adjacent7

property.8

The unoccupied house to the east of the9

site does not have a deck or fencing, and the10

applicant proposes to plant evergreen trees along the11

property line.  But, similarly, the deck will not cast12

any shadow or affect the air.13

Neither will the house to the west of the14

site, which is perpendicular to the house -- to the15

subject house.  And only a portion of the deck will be16

visible.  17

The house to the rear of the property is18

set back approximately 75 feet from the alley, and,19

therefore, the proposed deck will not block the light20

and air to that house.  The large tree in the rear21

yard will also provide privacy, particularly during22

the warmer months when the deck will be in use.23

Additionally, the existing and proposed24

evergreen trees between the properties will provide25
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additional privacy.1

The proposed deck will not be visible from2

MacArthur Boulevard or Macomb Street.  However, it is3

visible from the alley and will be of wood4

construction, which is similar in craft and scale to5

decks on other houses along the alley because of its6

size, material, and location.7

The existing house will -- the existing8

house with the proposed addition will have a lot9

occupancy of 33.9 percent, which is less than the10

maximum 40 percent.  11

The ANC and adjacent neighbors have12

expressed concerns regarding the existing storm water13

management system located in the rear of the subject14

property.  The storm water management system15

apparently does not function efficiently when it rains16

heavily.  The applicant has engaged the services of an17

engineering consultant.  18

Regarding the easement, the Office of19

Planning was not provided with any plans that show the20

easement.  The ANC Commissioner handed it to me this21

afternoon.  However, from reading it, it doesn't say22

that you can't have some construction like the deck23

over the easement, so I -- in that case, my concern24

would be about the footers and how those would25
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function.  And, right now, I can't give an opinion on1

that.2

The Office of Planning believes that the3

proposed deck addition will not be detrimental to the4

air and enjoyment of the neighborhood properties and5

recommends approval of this requested special6

exception.7

Thank you, Mr. Chairman.8

CHAIRPERSON GRIFFIS:  Excellent.  Thank9

you very much. 10

Is there any questions from the Board of11

the Office of Planning?  Mr. Etherly?12

BOARD MEMBER ETHERLY:  Thank you very13

much, Mr. Chair.14

Just very, very quickly.  Thank you very15

much for the report.  Quick question.  Is there also16

a Pepco easement that's at issue here as well that you17

are aware of, or not aware of?18

MS. BROWN-ROBERTS:  I am not aware of a19

Pepco easement on the property.20

BOARD MEMBER ETHERLY:  Okay.  The reason21

why I'm inquiring is there was a reference to a Pepco22

utility easement at page 2 of the letter signed by23

five neighbors.  I apologize for not having an24

exhibit, but it's the letter dated January 9, 2006.25
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No big deal on that, I just wanted to,1

then -- let me circle back very quickly to the issue2

of the privacy piece, just to really put a pin in3

that.  Based on your -- your -- were you able to visit4

the site directly?5

MS. BROWN-ROBERTS:  Yes, I was.  Yes.6

BOARD MEMBER ETHERLY:  Based on the -- is7

there any concern around privacy as it relates to the8

winter months, and visibility from the deck?  I mean,9

arguably, because of the temperature the deck may not10

necessarily incur the kind of heavy use that it would11

see in the summer.12

MS. BROWN-ROBERTS:  Right.13

BOARD MEMBER ETHERLY:  But, still, if14

anyone were to have --15

MS. BROWN-ROBERTS:  I think if anyone was16

to have a privacy issue, it would be the neighbor to17

the rear.18

BOARD MEMBER ETHERLY:  Okay.19

MS. BROWN-ROBERTS:  The one to the east --20

to the west of the property, again, has a deck that21

has a trellis on it.  And so I think their privacy is22

pretty much protected.23

However, the one to the rear -- there is24

a rear -- I mean, it's a really large tree --25
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BOARD MEMBER ETHERLY:  Okay.1

MS. BROWN-ROBERTS:  -- that's there, and2

so you can see it, you know.  But I -- because of the3

distance, it lessens my concern because of the great4

distance --5

BOARD MEMBER ETHERLY:  Okay.  Thank you.6

MS. BROWN-ROBERTS:  -- between them.7

BOARD MEMBER ETHERLY:  Thank you.8

MS. BROWN-ROBERTS:  In addition to that,9

there is a difference in elevation of the deck.  The10

subject property is on top, and the rear property11

owner -- that deck is a little lower.12

BOARD MEMBER ETHERLY:  Okay.  Thank you.13

Thank you, Mr. Chair.14

CHAIRPERSON GRIFFIS:  Indeed.  Any other15

questions?16

(No response.)17

Does the applicant have any cross18

examination of the Office of Planning?  Does the ANC19

have any questions?  Cross of planning?20

MS. THOMPSON:  I don' t know this is21

actually cross.  I guess maybe just a response to Mr.22

Etherly's question about the Pepco easement, and that23

is --24

CHAIRPERSON GRIFFIS:  Properly just have25
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questions of Office of Planning at this point.  You1

can --2

MS. THOMPSON:  Yes.3

CHAIRPERSON GRIFFIS:  -- present it in4

your case, which we're just about to get to, if5

there's nothing else for the Office of Planning.  Are6

there any other questions?7

(No response.)8

Now, you can do it.  See, this is an9

amazing process.10

MS. THOMPSON:  Sorry.  This is my -- my11

maiden outing.12

CHAIRPERSON GRIFFIS:  Indeed.13

MS. THOMPSON:  My old maiden outing at14

this hour.15

Anyway, good evening.  My name is Rachael16

Thompson, and I reside at 5835 Sherier Place, N.W.17

I'm here to testify on behalf of ANC-3D in opposition18

to the application by Bradford Deel for a special19

exception to permit construction of an elevated deck20

and a rear yard setback at 5528 MacArthur Boulevard.21

ANC-3D heard Mr. Deel's application at its22

December meeting and opposed by a vote of six-zero-23

zero, opposed it for reasons documented in our24

transmittal letter to you.  I subsequently learned25
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that, in response to questions raised by the Office of1

Planning, Mr. Deel revised his plans.2

I received a copy of those plans from OP,3

but had no communication from Mr. Deel.  I checked4

with the BZA on January 4 and obtained a copy of the5

actual filing.  At the ANC's January 4 meeting, I6

moved the application up to the agenda for a brief7

review and a second vote on the revised plans.  Based8

on continuing concerns, a second vote was taken to9

oppose the application.10

I will address reasons of the criteria11

outlined in the Zoning Code under Sections 223.1 and12

3101.4, as well as a section of the comprehensive plan13

that speaks specifically to preservation of the low-14

density character of The Palisades neighborhood.15

However, I first need to address an16

easement on the property, which I have not seen17

included in either of Mr. Deel's applications, which18

bars him from placing any structure within a19

significant portion of both his side and rear yard.20

The easement is attached to my testimony21

and is of greatest concern in terms of potential22

impacts on neighbors.  Already we have talked a little23

bit about this.24

The easement was signed by the property's25
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developer, Mr. Frank Economides, on May 23, 2002.  It1

states the Department of Health's Watershed Protection2

Division shall hold an easement on specific areas of3

Lot 64, which is 5528 MacArthur Boulevard, for4

purposes of protecting a storm water discharge5

facility, including underground piping connecting the6

two houses, along with a grade or inlet, which is7

shown in these drawings, and an infiltration system8

set just inside the rear property line.9

Lot 65 is 5526 MacArthur Boulevard, which10

is owned by Mr. Perry Saidman, who we spoke of.11

Attached to the easement is a site plan, which shows12

the precise location of the easement -- in the rear,13

which is our concern in this application.  It14

prohibits any construction within a rectangular area15

that starts at the rear property line and goes 13-1/216

feet toward the house, and which starts at the left17

property line and extends 44-3/4 feet to the edge of18

Mr. Deel's driveway.19

Thus, for any deck to be located within20

the rear yard it can extent no further than 11-1/221

feet from the house, including all beams, all poured22

concrete, and any staircase and/or landing area.23

Mr. Deel's plans do not meet the24

requirement of this easement.  They didn't the first25
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time around, and they don't now.  I guess in this1

regard I -- as we're looking at this drawing, I -- I'm2

just confused about really what's being proposed to be3

built here.4

I mean, we have a staircase, which is a5

fundamental element, which is changing.  And it's not6

clear to me -- I did see this report by Neubauer.7

However, this to me was not a -- I don't know that8

this is incorporated into the plans.  If this is9

incorporated into the structural plans, then that's10

slightly news to me.  So I'm just not clear what --11

what really makes up the plans.12

Had Mr. Deel disclosed the existence of13

the easement when he initially filed with DCRA, and we14

know that his application for a deck was more than15

twice as large as the one he is proposing today, his16

application would not have been accepted.17

Yesterday, I spoke with Messrs. Hamid18

Kharimi and Colleen Beryl in the Department of Health,19

the Environmental Health Administration.  They advised20

me that an EHS staff member posted to DCRA has been21

alerted to this matter, and that should any permit be22

issued that does not respect the easement they will23

consider it invalid.24

In addition, a separate covenant signed by25
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Mr. Economides in May of 2002 jointly requires any1

future owners of the houses -- now Mr. Deel and Perry2

Saidman -- to routinely test and maintain the storm3

water system.  To the best of my knowledge, Mr.4

Saidman has not been heard from in this case, despite5

ANC notice and at least one phone call -- mine -- to6

his current phone number.7

Apart from the legal issues, proper8

enforcement of this easement is urgently needed,9

because the storm water system on Mr. Deel's property10

does not perform adequately, and contributes to the11

flooding of neighbors' yards on the other side of the12

alley.13

The photographs that I've included in my14

testimony show conditions at the site on three15

separate dates in 2005.  In the first, Mr. Deel's yard16

is full of water and it's cascading over his retaining17

wall into the alley and then into neighbors' yards.18

The second and third, in July, show staff19

from the Mayor's Office of Neighborhood Services on20

the eve of a hurricane delivering sand bags long21

sought by neighbors to stem the flow of water across22

the alley into their yards.23

The fourth shows yet another storm in24

October of last year.  So my point is, you know, it's25
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not just when there's a hurricane that there are1

serious issues with the water in this area.2

Mr. Chairman, under the covenant, the3

Environmental Health Administration has an obligation,4

should the property owners fail to ensure the proper5

functioning of the storm trench, to take steps6

independently to correct the conditions.  With and7

without the assistance of the ANC, neighbors have8

sought action by the Environmental Health9

Administration and other city agencies on more than a10

dozen occasions.11

Should you approve construction of a deck12

in the rear yard, this will most certainly contribute13

to further problems and could result in termination of14

the covenant, thus freeing Environmental Health15

Administration from any obligation to take corrective16

action in the future.  So that's how I relate, you17

know, these issues to the overall impact.  18

In terms of the special exception in the19

Zoning Code, I now want to turn to the question of20

whether, under the Zoning Code, the proposed deck21

warrants a 50 percent exception from the rear yard22

setback, whether it is, under the language of the23

code, in harmony with the general purpose and intent24

of the zoning regulations and zoning maps, and will25
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not tend to affect adversely the use of neighboring1

property.2

In answer to Mr. Deel's statements in his3

application that the proposed deck is in keeping with4

the neighborhood character, I want to start by5

describing the existing house density on this site and6

the site next door.  Until Mr. Economides purchased7

the property in 2001, it was a single lot with a8

single house that faced MacArthur Boulevard with9

generous front, side, and backyard setbacks.10

After acquiring the first lot, Mr.11

Economides subsequently acquired the lot next door,12

using a so-called dog-leg configuration that allowed13

him to bypass BZA review.  He then subdivided both14

properties so as to obtain sufficient frontage for15

four MacArthur Boulevard addresses.16

On each lot, therefore, there is a house17

in the front and another in the back.  Mr. Deel's is18

one of the houses in the back and on the left, and19

either a walkway or driveway to the rear property.20

All are three stories with basements, cellars, and21

garages.  22

In addition, all were built beyond the23

scope of the improved plans.  They have a pair of24

French doors, and Mr. Deel's house has these as well,25
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on the rear first floor in the air where building1

plans show a window with a window seat inside.  And2

I'm happy to provide a copy of those plans.  They used3

more or less identical plans for all of these plans4

are --5

CHAIRPERSON GRIFFIS:  I know.  I'll let6

you continue on, but I just want to be absolutely7

clear that most of this isn't before us right now.  I8

mean, there's nothing we can do with a subdivision, or9

whether it was a -- built according to plans.  I just10

--11

MS. THOMPSON:  I'm going there.  I'm going12

there.13

CHAIRPERSON GRIFFIS:  Okay.14

MS. THOMPSON:  In contrast, a majority of15

the surrounding houses still fit the description of16

The Palisades contained in the comprehensive plan.17

Section 1406.5(a)(2) calls out The Palisades as18

"environmentally valuable and sensitive to urban19

development" -- an important feature, both20

topographically and is a large -- a largely wooded21

area with low density residential above the canal.22

Many houses are two story, and23

construction within the rear yard setback is by and24

large confined to fences and matter-of-right buildings25
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such as garages.  There is one deck nearby.  In fact,1

it is directly next door to Mr. Deel, as we have2

heard, to the left and is within the rear yard3

setback.4

It was built before the current owner5

acquired the house.  It may never have been approved,6

and I doubt if it would be approved today.7

For the reasons that I've described, it8

would be difficult to describe the house, even without9

the proposed deck, as characteristic of the10

neighborhood, primarily due to its size and the shape11

of the subdivision.  The site presents both advantages12

and problems, as does the design of the house.13

Presumably, Mr. Deel made a tradeoff14

between amenities and interior space for entertaining,15

and outdoor space for gardening or entertaining.16

Contrary to the assertion in Mr. Deel's application17

that increased activity in the alley would make the18

area more neighborhood friendly, neighbors are worried19

about a loss of privacy.  After enduring four years of20

construction, they just want a little peace and quiet,21

and that is really what all of us want in our22

backyards.23

But in contrast to a deck at ground level,24

anyone standing on this deck could easily gaze25
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directly onto the -- into the neighbor's kitchen, and1

sound would carry farther than it would if the deck2

were on the ground.3

I also just want to stop here and pick up4

on a point that Mr. Finn made early in his testimony.5

I think that he -- he was sort of trying to say that6

the alley, in essence, should be an extension or7

serves as an extension of the rear yard.  In other8

words, you know, we don't really -- this setback is9

not very important in this case, because, you know, we10

have this alley.  It's okay.11

But I just want to point out that there is12

just no -- nothing I've ever found in my -- I mean,13

you know, experience in the Zoning Code that suggests14

that it's fine to -- you know, for a neighbor who15

wants to -- to do something in their rear yard to sort16

of appropriate or count in alley width when17

determining their setback.18

CHAIRPERSON GRIFFIS:  That's not what he's19

doing, is he?20

MR. FINN:  No.21

CHAIRPERSON GRIFFIS:  Are you saying Mr.22

Finn is calculating in to comply with the rear yard23

setback --24

MS. THOMPSON:  Well, I think in terms of25
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the rationale about the importance of preserving the1

rear yard setback --2

CHAIRPERSON GRIFFIS:  I mean, I think he3

was making the point, which we'll figure, you know, as4

we review this, that there is open space.5

MS. THOMPSON:  Right.6

CHAIRPERSON GRIFFIS:  That's all.  That7

was pretty clear.8

MS. THOMPSON:  Okay.9

CHAIRPERSON GRIFFIS:  It's not10

complicated.11

MS. THOMPSON:  I can understand Mr. Deel's12

wish to be able to barbecue without running up and13

down the stairs.  But this application requests a14

special exception primarily to enable big to become15

bigger.  At 632 square feet, and with a handrail 1416

feet off the ground, the most suitable use for such a17

deck would be for summer performances of Shakespeare.18

There is no other way to describe it, except as a19

stage.20

Moreover, the same easement and covenant21

that exists to protect the storm water system would22

seem to bar the planting of any trees that could serve23

as a visual buffer.  Despite having been trimmed back24

by close to half from the initial application, Mr.25
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Deel's proposed deck is too large, and, as a result,1

its construction use will have adverse impacts on the2

use of neighboring properties.3

These likely impacts could have been4

addressed in this application by, for example,5

trimming the deck design back to align with the6

neighbor's desk, thus simultaneously improving its7

position in relation to the storm water trench, or8

even stepping it down on one side.9

To conclude, Mr. Deel's application fails10

to disclose his legal obligations under an easement11

with the Department of Health.  That alone should be12

grounds for rejection of the application, in my view,13

as it indicates to me that Mr. Deel lacks intention to14

fulfill his obligations under either the easement or15

the covenant.16

The size and location of this elevated17

deck will result in a loss of privacy for neighbors,18

along with increased noise, exacerbated by the height19

of the deck and the lack of effective means for20

buffering these impacts.21

Mr. Chairman, and members of the22

Commission, please vote to deny the application before23

you.24

CHAIRPERSON GRIFFIS:  Excellent.  Thank25
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you very much.1

Questions?2

VICE CHAIRPERSON MILLER:  Can you point to3

the provision in the easement that bars the deck?4

MS. THOMPSON:  Well, and I want to refer5

to a conversation I had yesterday with Mr. Beryl and6

Mr. Kharimi, to talk about this, because in our7

original transmittal letter, following the first ANC8

vote, we requested that a letter be obtained from --9

directly from the Environmental Health Administration10

as to the importance of these documents.11

Establishment of easement is the area I12

look to, and it says it will be for the exclusive --13

I'd say point two, Lot 64, for the benefit of both 6414

and 65, shall be subject and subservient to an15

easement in through, over, and across said property16

for the continued existence, maintenance, and use of17

the easement area.  This easement shall be for the18

exclusive use and benefit of the owners of 64 and 65.19

Again, I'm relying somewhat today, and I20

requested yesterday, that someone on the staff of21

Environmental Health Administration participate in22

this proceeding, and was told that they would not be23

doing that.  However, I, in my notes, say the easement24

clearly delineates this area that says you cannot25
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build on it, and there's a drain that connects those1

properties.  You can't put anything on that easement.2

So I think that, you know, we're starting3

to get here to some of the questions of where this4

structure may be located.  But, again, I just want to5

highlight -- you know, this is not a legal6

technicality from the standpoint of neighbors.  And I7

-- I cannot tell you how much time and energy has been8

spent in contacting city officials, having them review9

this situation.10

This is -- of course, this is not -- you11

know, Mr. Deel didn't construct these houses.  But12

what we have is an intensely-developed area, large13

roofs, lots of pavement, and so forth, on a sloping14

area, in a part of the city that we know is -- is15

sometimes, you know, plagued by water difficulties16

because of its natural topography.17

So what I'm saying is we need -- I'm18

sorry?19

CHAIRPERSON GRIFFIS:  So do you think this20

is too overdeveloped and it's impacting the storm21

water management?22

MS. THOMPSON:  Well, I think ideally we23

would have Mr. Deel's cooperation to address this24

problem.  And then, once addressed, I think that would25
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be the appropriate time to -- to look at whether --1

you know, to look at a deck application.  In my view,2

first things first.3

You know, this is a situation which is4

very bad.  I can't --5

CHAIRPERSON GRIFFIS:  There's steps first6

that you want him to address, and then you'd entertain7

the substance of the deck application?8

MS. THOMPSON:  Well, I mean, the first --9

let's just start -- the french door and the exitway10

from the house where he wants to attach the deck is --11

does not conform to plans.  So in my view, it --12

CHAIRPERSON GRIFFIS:  What are we supposed13

to do with that, though?14

MS. THOMPSON:  -- it would be very easy --15

CHAIRPERSON GRIFFIS:  Well, what do you16

want me to do with that?  Let's take up that issue.17

What jurisdiction do you think I have to deal with18

that issue, that it's not according to plans?19

MS. THOMPSON:  The reason that concerns me20

is -- and it's not the first reason that it concerns21

me, but --22

CHAIRPERSON GRIFFIS:  Let me just be23

clear.24

MS. THOMPSON:  -- there are four --25
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CHAIRPERSON GRIFFIS:  I have a question1

that it concerns you, and my concern now is that I may2

be raising expectations of you that we can do3

something about it.4

MS. THOMPSON:  Right.5

CHAIRPERSON GRIFFIS:  And I just want to6

be absolutely clear.  Unless you're bringing an appeal7

to that building permit, there is nothing -- that's8

not a pertinent issue, as I see it, for us today.9

MS. THOMPSON:  I think I have to go back,10

you know, to one of your initial questions to Mr.11

Finn.  Is this -- is this proposal in keeping with the12

character of the neighborhood?  And --13

CHAIRPERSON GRIFFIS:  And you find the14

house itself is not.15

MS. THOMPSON:  Well, I --16

CHAIRPERSON GRIFFIS:  That's fine.  I17

understand that.18

MS. THOMPSON:  Am I tossed out of the19

hearing for that reason?  I mean, I could -- if you20

would like to, I can't -- I can't independently21

consider what this deck looks like without also seeing22

the house.  Okay?  So I can't help but -- you know,23

this is like, are we looking at two fences that are24

seven-feet high, or one 14-foot fence?25
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CHAIRPERSON GRIFFIS:  I'm just trying to1

get absolute clarity of your testimony, and that's2

what we'll --3

MS. THOMPSON:  Right.4

CHAIRPERSON GRIFFIS:  -- have to5

deliberate.  So what I can do is help you focus on the6

issues that are actually within our jurisdiction.7

MS. THOMPSON:  Right.8

CHAIRPERSON GRIFFIS:  And it may be too9

late of an hour for me to be too patient with it, but10

I think the issue -- the issue is, focus on for us --11

so your point is that this -- the whole house is just12

too massive.  You can't add anything more to it.13

MS. THOMPSON:  No.  I think my point would14

be that, you know, by right Mr. Deel can -- can create15

some sort of a balcony, you know, and he can have a16

barbecue and he can create a space where he can open17

his french doors and step outside and enjoy the18

evening.  And I think that's perfectly legitimate.19

I think that, you know, when a house such20

as this goes on the market, it has certain strengths21

and weaknesses.  And when they talked about the lot22

coverage and how this is, you know, a very large site,23

the fact is if you took away that dog-leg pathway and24

looked at the house as the neighbors look at it --25
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CHAIRPERSON GRIFFIS:  Our problem is we1

have to be so technical.  I mean, lot occupancy is lot2

occupancy.  It's calculated exactly as the regulations3

do, whether it's a dog-leg or not.  I mean, I4

understand the reality of perception of what that is,5

but that's what lot occupancy is.6

Okay.  Any other followup questions?  Ms.7

Miller?8

VICE CHAIRPERSON MILLER:  Just one, I9

think.  On page 5 of your testimony, you refer to a10

neighbor's kitchen, that's standing on the deck they11

could easily gaze directly into a neighbor's kitchen.12

And I'm wondering if you're referring to a specific13

property, because Office of Planning has testified14

that nobody's -- none of the neighbors' privacy is15

affected.  So are you -- are you referring to any16

property in particular, or are you just making a17

general --18

MS. THOMPSON:  No.  I'm referring to the19

property directly to the left.20

VICE CHAIRPERSON MILLER:  Okay.21

MS. THOMPSON:  Yes.22

CHAIRPERSON GRIFFIS:  Okay.23

MS. THOMPSON:  And, again, I think, you24

know, you can see the pictures there of the change25
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that has taken place.  So --1

CHAIRPERSON GRIFFIS:  Okay.  Any other2

questions?  Mr. Etherly?3

BOARD MEMBER ETHERLY:  Ms. Thompson, I4

think you earlier were going to speak very briefly to5

the issue of the Pepco easement.  It's not necessarily6

a major concern, but I noted that it was mentioned in7

one of the letters submitted in opposition.  So did8

you have some additional information about that?9

MS. THOMPSON:  All I would say is that if10

-- if you do -- you decide not to decide this issue11

tonight, and it was possible to leave the record open12

to -- to locate that, I understand there is such an13

easement.  I don't know what it says.14

BOARD MEMBER ETHERLY:  Okay.  Thank you.15

MS. THOMPSON:  But I understand that it16

may further bind the rear of the property.  So that17

again -- I think it's unclear, and I'm not an expert18

on easements -- what exactly can -- what exactly can19

go --20

BOARD MEMBER ETHERLY:  Okay.21

MS. THOMPSON:  -- you know, in that rear22

easement.  Is planting all right?  Is -- you know, I23

just don't know.24

BOARD MEMBER ETHERLY:  Okay.25
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MS. THOMPSON:  And that's why I think it1

would be good to hear directly from the Environmental2

Health Administration.3

BOARD MEMBER ETHERLY:  Okay.  Thank you.4

MS. THOMPSON:  Before you decide this.5

BOARD MEMBER ETHERLY:  Thank you, Mr.6

Chair.7

CHAIRPERSON GRIFFIS:  Any other questions?8

Does the applicant have any cross?  Any questions of9

ANC?10

MR. FINN:  May I just make a few --11

CHAIRPERSON GRIFFIS:  At closing.12

MR. FINN:  Oh, okay.13

CHAIRPERSON GRIFFIS:  Absolutely.14

Okay.  Thank you very much.15

Let's move on, then, to other persons that16

were here to provide testimony in this application, in17

support or in opposition.18

MR. DEEL:  Can I read one quick thing?19

No?20

CHAIRPERSON GRIFFIS:  We're going to get21

through all of this and then --22

MR. DEEL:  Okay.23

CHAIRPERSON GRIFFIS:  -- yours is the last24

word.25
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MR. DEEL:  All right.1

CHAIRPERSON GRIFFIS:  You have rebuttal2

testimony, and then closing and all that.  3

Do we have any others?  Are you going to4

provide testimony?  We're ready.5

MS. THOMPSON:  Mr. Chairman, I just want6

to submit to the record briefly in response to your7

question about the neighbor's yard this photograph8

which shows a picture from the neighbor's kitchen out9

into the area where the deck would be constructed.10

CHAIRPERSON GRIFFIS:  Okay.  How many11

copies do you have?  Okay.  For the record, just12

bring, you know, enough copies, obviously, to get into13

the record.  Why don't you show that to the applicant,14

then, and then they can put it into the record.15

Okay.  Let's move ahead.16

MS. QUANDT:  Good evening, Chairman17

Griffis, and Board.  My name is Caroline Quandt.  I18

live across from the property, a bit catecorner, on19

the corner of Macomb and the alley, Macomb Street and20

the alley.21

I'm here representing myself and four22

other neighbors.  So I would like to read into the23

record, if I may, this letter that we've drafted.24

As immediate neighbors -- there may be25
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some crossover in the points, so I may just drop out1

a few.  As immediate neighbors of 5528 MacArthur2

Boulevard, N.W., we wish to register our opposition to3

the application of Bradford Deel, pursuant to 11 DCMR4

3104.1, for a special exception.5

Our reasons for opposing this project are6

twofold.  First, we believe that the proposed7

construction is not in harmony with the purpose and8

intent of the zoning regulations, and that it will9

have a negative impact on the use and enjoyment of our10

properties.11

As articulated in 11 DCMR 101.1, the12

zoning regulations of the District of Columbia are13

intended to provide adequate light and air, and to14

prevent overcrowding of land.  Section 223 sets out15

the criteria for a special exception.16

Both the original and the revised plan17

submitted in December depict a very large structure18

that will intrude into the required 25-foot rear yard19

setback, and tower over the alley.  We fail to see how20

this will increase the neighborhood-friendly aspect of21

the dwelling, as represented in Mr. Finn's August 22nd22

submission letter to the Board.23

With reference to 11 DCMR 223.2(c), Mr.24

Finn stated before the ANC that the project is pretty25
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much in keeping with The Palisades, and everyone has1

a similar situation.  While decks are common in The2

Palisades, their installation in the rear yard setback3

is not.  4

Most of the properties in Square 1445 have5

very large back yards with only garages, carports, and6

sheds occupying the 25-foot rear setback as allowed by7

right in Section 2116.2.  See the attached -- and then8

I have attached a sequence of the alleyscape, which9

depicts that.10

The architect's suggestion in his11

August 22nd letter that our 15-foot -- Rachael just12

said this -- alley can somehow serve as the rear yard13

setback is absurd.  The alley serves as a buffer for14

neighbors across the way, and shouldn't be opened up15

to provide a rear yard for one neighbor.  That would16

be an unprecedented intrusion.17

This property is the product of two18

subdivisions which were recorded and developed to the19

maximum extent allowable by Frank Economides between20

2002 to 2005.  Where once there were two heavily21

vegetative properties occupied by typical Palisades22

bungalows, now there are four properties with two sets23

of massive houses packed tightly together back to24

back.25
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The negative environmental and aesthetic1

impacts of this dense development have been severe,2

and we don't wish any further loss of pervious3

surface, light, air, greenery, and privacy.  Our4

cross-alley Macomb Street neighbor, Michael Leaveck,5

whose rear abuts the subject property, is the closest6

to the proposed deck and the most directly affected.7

8

And that kitchen window photograph9

illustrates that, well, as far as I've been able to10

determine, this present revision would align the left11

side of the deck with -- with his window.  So someone12

could -- standing on the edge could look straight in.13

We will all face the visual intrusion of14

this structure from our back porches, and the height15

is -- is a huge part of it.  Mr. Deel's proposed plan16

to screen the addition by replacing the existing arbor17

vitae with leeland cypresses will not necessarily18

solve the problem, at least in the near term, and19

illegally planting them in the Pepco utility easement20

to the right of the driveway will not bar Mr.21

McMasters and Ms. Koerner's view through the open22

driveway.23

Another concern relating to 11 -- that my24

neighbors have relating to 11 DCMR 223.2(b) is noise,25
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as sounds from a raised deck tend to carry over a1

wider distance.  Mr. Deel apparently wants to build an2

enormous deck to entertain large groups, or it would3

appear that way. 4

Decks in the neighborhood are about 2005

square feet or less for the family's use.  Clearly, a6

600-foot square deck is not needed, if it's to7

accommodate a small number of people.  Given the8

proximity of the deck to the adjoining and cross-alley9

neighbors, the families occupying these houses right10

to a peaceful neighborhood would be impinged.11

Second, we're concerned that the proposed12

construction will interfere with and further degrade13

the abysmal performance of a covenant and storm water14

management system, which serves both 5526 and 2815

MacArthur Boulevard.16

All four of us on the west side of the17

alley suffered severe damage in the catastrophic18

floods of August 2001.  In my case, our rear basement19

wall caved into the house, and we're still digging20

out.  And the subsequent intensive alley development21

has exacerbated the existing drainage problem by22

increasing both the amount of impervious surface and23

the volume of runoff into the alley.24

The surface and slope of the alley has25
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also been degraded so that runoff has regularly flowed1

into and through our properties.  While the developer2

was required by the D.C. Department of Health's3

Watershed Protection Division to install, as a4

condition of his building permit, a storm water5

management facility to control and filter runoff on6

site, the choice of an infiltration trench --7

essentially, a large dry well -- ill-suited to urban8

environments and notoriously prone to failure was9

seriously flawed, as was the design and construction,10

which violated the approved plans in multiple ways,11

therefore, ensuring it wouldn't function.12

As a result, the system doesn't keep13

runoff within the bounds of the properties as14

intended, but regularly backs up and overflows into15

the alley.  Only addition -- the addition this summer16

of sand bags on the west side of the alley by DDOT and17

Office of Neighborhood Services has served to protect18

us from this onslaught.19

We have repeatedly communicated our20

concerns about the apparent failure of this facility21

to the Department of Health, but to no avail.  We have22

also urged the new owners to address the problem,23

sharing official documents, plans, covenant,24

easements, photographs of the construction, and25
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contact information for two civil engineers qualified1

to deal with it.  2

But the only change we have observed has3

been the connection of a discharge pipe from Mr.4

Deel's foundation sump pump to a yard drain, which5

serves to only compound the problem by adding more6

water into the already overburdened system.7

Now, Mr. Deel proposes to place piers, if8

not within the actual facility, then in very close9

proximity to it where ponding regularly occurs.  While10

Mr. Neubauer is indeed a qualified structural11

engineer, we wonder if he had all of the information12

necessary to make a judgment in this case.13

His drawing is based -- of the footings is14

based on the design engineer's as-built certification15

of plans, which doesn't accurately reflect the final16

characteristics of the storm water management system.17

Further, was a geotechnical engineer18

consulted regarding the soil characteristics and the19

bearing capacity of saturated soil?20

In closing, we urge the Board deny this21

request for a special exception or, at the very least,22

withhold final consideration until the drainage issues23

are finally resolved.24

Thank you.25



217

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRPERSON GRIFFIS:  Thank you very much.1

Questions from the Board?2

VICE CHAIRPERSON MILLER:  Ms. Quandt, to3

be perfectly honest, looking at these pictures,     I4

-- I can see why you may have concerns about how these5

homes fit in to Palisades, and how they were built.6

I'm having trouble, though, seeing how the deck, which7

is at issue before us, somehow towers over the alley8

or somehow, you know, I don't know, creates some9

adverse impact here.10

MS. QUANDT:  Well, maybe it's a matter of11

perception.12

VICE CHAIRPERSON MILLER:  Okay.  I was13

just wondering if there was anything you wanted to14

add.  My other question is:  how will the deck15

exacerbate the storm water management problem?16

MS. QUANDT:  Well, one concern we have is17

that if -- are there any plans to replace the system?18

If they're going to be digging -- as the as-built19

plans are not accurate -- the civil engineer who20

designed it didn't actually witness the construction.21

I witnessed the construction.22

And so there is going to be some feeling23

around, and what's -- what is going to be the plan for24

-- if they are going to be digging things up, you have25
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a covenanted system, which is supposed to -- it1

already doesn't work.  You're going to be taking it2

apart.  What's the plan for having a system during3

construction?4

CHAIRPERSON GRIFFIS:  Okay.  Construction5

issues.6

Any other questions?7

(No response.)8

Does the applicant have any cross?9

MR. FINN:  I'd just like to make a couple10

of comments here.11

CHAIRPERSON GRIFFIS:  Okay.  No cross12

questions, then, for the witness?13

MR. FINN:  Oh.  14

CHAIRPERSON GRIFFIS:  Very well.15

MR. FINN:  Well, I just -- I just -- 16

CHAIRPERSON GRIFFIS:  That's okay.  We can17

have it in your closing, if you'd like.18

MR. FINN:  I'll just do a closing.  I19

guess that's confusing.20

CHAIRPERSON GRIFFIS:  Thank you very much.21

A few moments for closing.22

MR. FINN:  All right.  I'd like to address23

some of the issues.  Let's start with the french door.24

Let me start with something else, if I may.  Let me go25
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back a little bit further.1

I've lived in The Palisades for 26 years.2

What's happening in The Palisades is that a lot of3

very modest single-family detached dwellings are being4

replaced with larger homes.  However, all of these5

homes that have been built, including Mr. Deel's here,6

have met the existing zoning regulations.7

So I see this happening in the8

neighborhood, because, like I say, I've been there a9

long time.  I'm an architect in D.C.  I've done -- you10

know, I've done other work in The Palisades.11

The neighborhood is changing.  However,12

let's just take these four houses here.  These houses13

are well within the zoning regulations, and, as a14

matter of fact --15

CHAIRPERSON GRIFFIS:  Right.16

MR. FINN:  -- the lots are bigger.17

CHAIRPERSON GRIFFIS:  I don't think that's18

unknown to --19

MR. FINN:  I don't think -- I don't think20

that --21

CHAIRPERSON GRIFFIS:  Mr. Finn, let me22

interrupt, please.23

MR. FINN:  -- it's an emotional issue in24

the neighborhood.25
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CHAIRPERSON GRIFFIS:  If I could just give1

you a little direction.2

MR. FINN:  Okay.  Sure.3

CHAIRPERSON GRIFFIS:  Let's just go to4

closing.  Stick to your 223 special exception.  Let's5

talk about the deck.6

MR. FINN:  Okay.  All right.  Let's talk7

about the storm water management system.  That seems8

to be the most pertinent thing here.9

The reason I went to a structural engineer10

was to ensure that this deck could be constructed11

without any way impinging on the system.  This is a12

drawing I have of the existing system showing the13

trenches and the holding drains, etcetera, etcetera,14

etcetera.15

Now, when I met with Neubauer, I said,16

"Look, let's do the minimum we can.  And if push comes17

to shove, if we -- if we are doing this excavation,18

and we come across something, we can do even less19

footings."  And we can.  So I don't think that's a20

problem.21

And it's in Mr. Deel's interest to22

maintain the storm water system.  It's his house.  He23

is going to get flooded.  He is going to be24

responsible if the system doesn't work.  So I -- I --25
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it doesn't seem -- I don't see how that quite enters1

into it.2

The one storm where the system did3

overflow was an extreme condition, and I don't think4

any system can be designed for that extreme a5

condition.  Like I say, I live in The Palisades.  I6

know it's a problem there, because it's close to the7

river.  There are rivulets, and what have you, in the8

neighborhood.9

As a matter of fact, when I built my house10

in The Palisades I couldn't even do a basement because11

there was a water problem.12

CHAIRPERSON GRIFFIS:  Okay.  So you're13

saying that the construction will not negatively14

impact the storm water filtration and runoff on this15

property, and that you will design it so that the16

structure will comply with that.17

MR. FINN:  Absolutely.18

CHAIRPERSON GRIFFIS:  And maintain the19

easement.20

MR. FINN:  It's in our interest.21

CHAIRPERSON GRIFFIS:  Okay.  What else?22

MR. FINN:  Well, let me address the issue23

of the Pepco easement, too.  I'm not sure where that24

is.  I have a Pepco easement on my property, and I've25
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got a concrete driveway on top of it.  So I don't1

think that that's a problem.2

I think the big -- like I say, what --3

does it really make any difference if there's 104

people on this deck or two people on this deck?  We5

want to be good neighbors.  We don't want to be6

offensive.  We're within the lot occupancy.  I just7

don't -- I just don't see what the problem is.  It's8

a deck.9

CHAIRPERSON GRIFFIS:  Okay.10

MR. FINN:  It's --11

CHAIRPERSON GRIFFIS:  Good enough.12

Anything else?13

MR. DEEL:  With regards to the Pepco14

easement --15

CHAIRPERSON GRIFFIS:  Okay.16

MR. DEEL:  -- there's 12 feet between my17

house and the other house that sits in the back, and18

dead center between the six foot over -- six foot over19

either way.  That's where the line runs from the Pepco20

line.  It's in between the two homes.  The deck is not21

going to be near it.  It's at least six feet away from22

it, if anything.23

The easement -- and the pole -- here is a24

picture of the two houses.25
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CHAIRPERSON GRIFFIS:  Right.1

MR. DEEL:  And the pole is on this side of2

the alley.  The line goes down underneath the alley3

and then through the center wall and then out to each4

of the houses.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. DEEL:  That's the easement from Pepco.7

CHAIRPERSON GRIFFIS:  Okay.8

MR. DEEL:  So this deck will not affect --9

I don't know why the easement is coming up, but it --10

there's nothing going to be near it.11

CHAIRPERSON GRIFFIS:  Okay.  Anything12

else?13

MR. DEEL:  Nothing.14

CHAIRPERSON GRIFFIS:  Thank you very much.15

MR. DEEL:  Just to tell you just this one16

thing that I wanted to -- and I'll end.17

CHAIRPERSON GRIFFIS:  Go ahead.18

MR. DEEL:  FEMA, national situation19

update, Saturday, April 2nd, which you have photos of20

the water pouring over -- careening over my yard into21

the alleyway.  "Heavy northeast rain Saturday.  Parts22

of 13 states in the northeast of -- from Maine to West23

Virginia are under flood watches in advance of a wet24

spring storm scheduled to drench the region today."25
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April 3rd update.  "Earlier yesterday a1

rain ban triggered street flooding in Washington,2

D.C., and Baltimore."  And this says, "April brought3

above -- above normal rainfall with amounts generally4

between four and five inches at most.  This month5

opened and closed with two significant rain storms,6

both on a Saturday, April 2nd, and April 30th.  The7

first began as a steady rain" --8

CHAIRPERSON GRIFFIS:  Good.9

MR. DEEL:  No. 10

CHAIRPERSON GRIFFIS:  So it's documented.11

It was a big --12

MR. DEEL:  My point is that --13

CHAIRPERSON GRIFFIS:  -- big storm.14

MR. DEEL:  -- even though it's a storm15

drain management system, it is set up to -- to never16

take that amount of rain.17

CHAIRPERSON GRIFFIS:  Okay.18

MR. DEEL:  The water has got to go19

somewhere, and thank God it does flow over into the20

alley as opposed to into my basement.21

CHAIRPERSON GRIFFIS:  All right.  Okay.22

Any other questions, clarifications, from the Board?23

VICE CHAIRPERSON MILLER:  I just have one.24

CHAIRPERSON GRIFFIS:  Yes.25



225

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

VICE CHAIRPERSON MILLER:  Do you want to1

address the ANC's allegation that the other easement2

may bar construction of the deck?3

MR. DEEL:  Sure.  And there is actually --4

do you have this?  You should.5

CHAIRPERSON GRIFFIS:  Take that.  Good.6

With that, I'm going to turn it over to you.7

MR. FINN:  This is -- okay.  That's the8

tubing that comes in from the other house.  This is9

the drainage system that comes in from the house in10

front.  This is the catch basin.  This is the area of11

drainage for the infiltration, right here, which we --12

we don't want to touch it.  I mean, we don't want to13

get near it.  So our columns are going to be all14

behind that.15

VICE CHAIRPERSON MILLER:  Can you step16

back so that they can see as well?  I think we --17

MR. FINN:  Oh, I'm sorry.  Yes.18

VICE CHAIRPERSON MILLER:  My question is19

really more of a legal question, that they were saying20

that the easement may preclude coverage of a certain21

area, and that might -- that might include a deck over22

that area.23

MR. DEEL:  We're not going to be covering24

that area at all.25
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MR. FINN:  Well, I mean --1

VICE CHAIRPERSON MILLER:  I mean, is your2

point that it's not covered in the sense that there3

can still be access to it, the fact that it's above it4

means it's not --5

MR. DEEL:  There will be -- there has to6

be access to it.7

VICE CHAIRPERSON MILLER:  Right.8

MR. DEEL:  I can't maintain it without9

access to it.  So how can I cover it and still10

maintain it?  Which I am by law required to do.11

VICE CHAIRPERSON MILLER:  Right.12

MR. DEEL:  And I know that.  I know that13

from the day we settled.14

VICE CHAIRPERSON MILLER:  Okay.  Any15

other --16

MR. FINN:  And it's a pervious structure.17

I mean --18

VICE CHAIRPERSON MILLER:  I think -- I19

think, no, we have to stay in order here.  Mr. Griffis20

had to leave, but I think we're just about finished,21

unless you have any other further closing statements.22

MR. DEEL:  I'm done.  Thank you very much.23

VICE CHAIRPERSON MILLER:  Okay.  And any24

other comments by the Board?25
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(No response.)1

Okay.  Mr. Griffis suggested that the2

record be closed at this point, unless Board members3

feel otherwise.  Okay.  And that this be set for a4

special public decision meeting next week, at which5

time the Board will just discuss the case and make a6

decision.7

MR. DEEL:  Thank you.8

VICE CHAIRPERSON MILLER:  Okay.  Then, I9

guess --10

MR. FINN:  Thank you all.11

VICE CHAIRPERSON MILLER:  -- that12

concludes this case.  Thank you.13

Mr. Moy, do we have -- or, Ms. Bailey, do14

we have any other business for the Board this15

afternoon?16

MS. BAILEY:  No, Madam Chair.  That's it.17

Madam Vice Chair.18

VICE CHAIRPERSON MILLER:  Thank you.19

(Whereupon, at 7:08 p.m., the proceedings20

in the foregoing matter were adjourned.)21
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