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P-ROCEEDI-NGS
(2:23 p.m)

CHAI RPERSON CGRI FFI S: Good afternoon,
| adi es and gentl enen.

Let nme call to order our afternoon public
hearing of the Board of Zoning Adjustnent of the
District of Colunbia for the 10th of January 2006.

| appreciate everyone's patience with us
in getting started. As | know you know, our norning
went wel |l over our established schedul ed tine.

But | am Ceoff Giffis, Chairperson.
Joining nme today is Ms. MIller, our Vice Chair, and
M. Etherly, our esteened colleague on the Board.
Representing the National Capital Planning Comm ssion
with us is M. Mnn, and representing the Zoning
Commi ssion with us this afternoon is M. Parsons.

Copies of today's hearing agenda are
avai l abl e for you. They are | ocated where you entered
the hearing room You can pick one up and see where
we are on the schedul e, and what we wi || acconplish or
call today for processing.

| "' mgoing to run through our openi ngs very
quickly, sol will restate anything that we need to if
there are questions, or as we get into hearings, if

there are questions of our procedure.
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Let me say -- first of all, let ne ask
everyone to turn off cell phones and beepers, so that
we don't have a disruption of the proceeding. There's
several inportant aspects of our proceedings. First
of all, that is the transm ssion and the recordation
of that.

Normal Iy, if you haven't been here before
-- | think nost of you probably have been -- you know
we are finishing up a major renovation of the public
spaces in the Ofice of Zoning. So normally |I would
say that we are being transmtted |ive on the website.
W are not connected yet; however, we are creating an
official transcript of the record, and that is, of
course, by the Court Reporter sitting on the floor to
my right.

Attendant to that, we ask when you cone
forward to speak to the Board -- first of all, you'l
have a seat and speak into a m crophone. Nothing can
happen in this roomthat is on the record that isn't
on a mcrophone. So if you shout at nme fromthe back
of the room it wll be anusing, but only for our
benefit and not for the transcripts or the official
record.

So, that being said, you need to cone

forward and make sure that all of your statenents are
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read on the record.

| would ask that you state your nanme and
address first, and only once. (Obviously, that's to
establish who are you for the record, and then you can
proceed. | would also ask that you fill out two
Wi tness cards prior to comng forward to address the
Board. Wtness cards shoul d be on the tabl e where you
entered in the hearing room They are al so avail abl e
directly in front where you'll provide testinony.
Those two cards go to the Court Reporter prior to
com ng forward

The order of procedure for special
exceptions and variances is as follows. First, we
hear case presentation by the applicant. Second, we
will hear any governnent reports attendant to the
application. Third, we will hear from the Advisory
Nei ghbor hood Conmi ssion within which the property is
| ocated. Fourth, we will hear persons or parties in
support of the application. Fifth would be persons or
parties in opposition to the application. And sixth,
finally, we will allow the applicant to make cl osing
remarks or to bring rebuttal wi tnesses as they would
need.

The order for appealsis simlar. | won't

go through that until we call an appeal, and I'I| get
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into the specifics of that. The inportance of all of
it, though, 1is <cross exanination. And cross
exam nation of witnesses is permtted by the applicant
and parties in a case. The ANC within which the
property is located is automatically a party in the
case, and, therefore, is afull participant -- puts on
a case, and is able to cross exam ne witnesses in that
case.

Everyone, of cour se, is able to
participate in any of our hearings as a person to
provide testinobny or as a party, if established as
such.

The record wll be <closed at the
conclusion of the hearings on cases, and it's
i nportant to understand that. As you saw perhaps the
tail end of our deliberations this norning, we
deliberate solely and only -- exclusively on the
record that's created before us, and that record is
created in this roomon the record.

So everything that you want us to
del i berate on nust be based -- nust be on the record,
and it will -- the record will close, and we won't
have any other opportunity to receive additional
information at the closing of the hearing. That is,

of course, unless we request additional information
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into the record, and we are very specific as to what
i nformation should cone into the record and when it
shoul d be submitted into the Ofice of Zoning.

The Sunshi ne Act requires that we conduct
all our hearings in the open and before the public.
W do, at tines, enter into Executive Session during
and after hearings on the cases, and we use those
Executive Sessions for review ng the record of cases,
but also for deliberating on cases, and in certain
ci rcumst ances.

This wuse of Executive Session is in
accordance with our rul es, regul ati ons, and procedure.
It is also in accordance with the Sunshi ne Act.

The decision of this Board in contested
cases nmust be based on this record that |'ve tal ked
about several tines now, and only on that record
Therefore, | ask that everyone present today not
engage Board nmenbers in private conversation during
our hearing process this afternoon, so that we do not
gi ve the appearance of receiving information outside
of the record.

W will nake every effort to concl ude our
hearings this afternoon by 6:00. | will update people
as we get close to that, and also as we run through

the rest of the schedule and call additional cases to
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" mgoing to say a very good afternoon to
Ms. Bailey fromthe Ofice of Zoning on ny very left.
M. My will join us again also on the dais, and the
Ofice of the Attorney General, M. Gazer is
representing today.

Let nme ask, first of all, if I can have
all of those people present that are planning to
testify, or thinking about testifying, if you would
pl ease stand and give your attention to Ms. Bailey.
She is going to swear you in. |If you'd just stand,
and Ms. Bailey is going to adm nister the oath, on ny
left.

MS. BAI LEY: Pl ease rai se your right hand.

(Wher eupon, an oath was administered to

t hose persons planning to testify.)

CHAI RPERSON GRI FFI S: Excellent. Thank
you all very much. W do appreciate that.

At this time, then, the Board wll

consider any prelimnary matters. Prelimnary matters

are those which relate to whether a case wll or
should be heard today -- request for postponenent,
continuance, wthdrawal, or whether proper and

adequat e noti ce has been provi ded. These are el enents

of a prelimnary matter.
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| f you have a prelimnary matter for the
Board's attention, |I'd ask you to come have a seat at
the witness tabl e as an i ndication of such, and | wll
get to you. So if you have a prelimnary matter,
pl ease cone forward and have a seat.

|"mgoing to ask Ms. Bailey, first, if you
are aware of any prelimnary nmatters for the Board's
attention.

MS. BAILEY: M. Chairman, nenbers of the
Board, good afternoon. The Dorchester Associ ates LLC,
Appl i cation Nunmber 17309, is requesting a continuance
of the hearing this afternoon, M. Chairnan.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch

Wiy don't | have the two gentlenmen in
front of us introduce thenselves for the record with
a nanme and address.

MR. BROMN: Good afternoon, and Happy New
Year to the Board.

CHAI RPERSON GRI FFI'S:  Happy New Year.

MR BROMN: Patrick Brown fromG eenstein
DeLorme & Luchs. | " m counsel for the Chain Bridge
Road Preservation Conmttee in the Dorchester matter,
and have filed a letter dated January 4, 2006, which

| hope the Board has, requesting a continuance in the
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case.

CHAI RPERSON @RI FFI S: Good. You're
representing Chain Bridge Road, a party in opposition
in this case.

MR. BROWN: That's correct.

CHAI RPERSON GRI FFI'S:  Okay. Sir?

MR FINN. M nanme is Mchael Al an Finn.

CHAI RPERSON GRI FFI'S: |I'msorry. |'mjust
going to have you turn the mcrophone on. Perfect.
Excellent. There it is.

MR FINN. M nanme is Mchael Al an Finn.
I'm the architect for Bradford A Deel for BZA

Application 17419. And | forgot to post the orange

si gn.

CHAI RPERSON CGRI FFI'S: Okay. Two different
applications, two distinct issues. W're going to
take up the Dorchester first, and then we'll get to

the prelimnary matter of posting in the Deel case.
s the applicant's representative here?
(No response.)
And M. Miulitz -- is M. Militz present?
(No response.)
MR. BRODSKY: Mark Brodsky. |I'm--
CHAl RPERSON GRI FFI'S: |'msorry. Yes, M.

Br odsky.
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s the ANC present? 3B? Excellent.

Board nenbers, do you have any questions
for M. Brown on his submission of the letter
requesting a postponenent? Cdarification?

VICE CHAI RPERSON M LLER: | have a
guestion, but I'mnot sure whether it's for M. Brown
to answer or M. dasgow. But M. Brown says that the
parties -- that the property still hasn't been posted,
and | would be interested in knowi ng the status of
t hat .

CHAI RPERSON GRI FFI'S:  Ckay. | think that
would be for the applicant's representative to
addr ess.

Anyt hi ng for M. Br own? Any
clarifications, questions?

MR. BROMN: Can | provide one update? And
it goes to acritical matter in the continuance. The
appl i cant, through counsel and nyself, we'retryingto
arrange a date and tine for the parties' arborists to
neet and tour the site, based on the updated
i nformation.

W don't have a date coordi nated yet, but
t hat' s obvi ously sonet hing we' re worki ng on, and very
inportant time to be spent as a part of this

conti nuance.
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CHAI RPERSON GRIFFI'S:  If granted. Okay.

M. dasgow, ny understanding is that you
have no position on this request. |Is that correct?
MR GLASGOW That's correct.

CHAI RPERSON GRI FFI'S:  That's not hel pful .

(Laughter.)

Ckay. But under st ood.

M . Brodsky, you'rerepresentingthe party
i n support of the application. Do you have a position
on this notion or request?

MR. BRODSKY: No, sir.

CHAI RPERSON GRI FFI'S: Okay. Then, does
the ANC, Ms. Cates?

M5. GATES: CQur letter is in the file, |
think --

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. GATES: -- and we did support it.

CHAI RPERSON CGRI FFI'S:  Okay. |s supportive
of it in order to, one, ascertain and continue the
comuni cation and di al ogue of the specifics on this
case.

Board nenbers? Questions, comments?

VI CE CHAI RPERSON M LLER:  Question for M.
d asgow about the posting.

MR, GLASGOW Sur e. The case was
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continued to a date certain. So under the rules of
the Board, there's no requirenent to repost the
property. | don't know whether the Board got a copy
of nmy letter stating that we had no position on the
continuance request. But we did note in that letter
-- cited the section of the rules that state that when
a -- when a case is continued to a date certain, there
is no requirenment for reposting.

CHAI RPERSON GRI FFI S: Ri ght . | think
we're pretty clear on that. Otentinmes we have it
reposted, especially if hadn't been posted for the
first, or we find that the relief has been changed,
maybe not substantially to set it off, but it was
continued at that.

If there is an inportance of getting the
information out, | think there's -- | don't think this
rises to the level of a very detailed discussion on
this, as it was posted and -- and we all are here, and
we've had public opportunity for this, unless, M.
Brown, you are aware of other issues that | am not,
that posting would be critical for.

MR. BROAWN:. | think -- and goi ng forward,
at a mnimm reposting, should a continuance be
granted, would be well advised, given the |length of

del ays between the hearing and the -- there's an

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

interest that | think goes beyond just the people who
are in this room and | think certainly if | were
representing the applicant, I would be nore inclined
to post rather than not.

So | think that would be a -- a step that
woul d be well taken and --

CHAI RPERSON GRI FFI'S:  Okay. Under st ood.

COWM SSI ONER PARSONS:  Chai r man?

CHAI RPERSON GRI FFI'S:  Yes. M. Parsons,
"' m sorry.

COW SSI ONER PARSONS: M. dasgow, |'m
troubled by this. Last June, the applicant cane
forward and sai d they wanted a conti nuance in order to
work with the comrunity. And | sense from the
materials here in the file that that sinply hasn't
happened, that there has been no outreach by the
applicant, and, indeed, a very untinely filing of
addi tional information.

So here we are now being asked for
essentially the same thing. We're scheduling a
neeting to get together and wal k around, but how much
time do you think is necessary for this?

MR GLASGOWN Well, we didn't ask for the
cont i nuance.

COW SS|I ONER PARSONS: | under stand t hat,
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but you -- you're not objecting to it, or you --

MR. GLASGOW No, | have no position on

COMM SSI ONER PARSONS: -- have no position
on it.

MR, GLASGOW Ri ght.

COW SSI ONER PARSONS: So how can we be
assured that we won't be sitting here in February,
March, or April, with the same circunmstance?

MR GLASGOW Al right. Vll, wth
respect to the -- when and how and if the arborists

get together, that's something that | have to di scuss

with nmy client. Secondly, all of our time -- all of
our filings were tinely. W didn't set this -- we did
not set this date. That cane right after the -- the
holidays. 1In other words, we didn't request January

10th for a hearing date.

COW SSI ONER PARSONS: Vll, there's a
di fference between t hat and neeting with the conmunity
and working through it --

MR GLASGOW | understand that.

COW SSI ONER PARSONS: -- which is what
you cane here for.

MR GLASGOWN This is -- this has been an

unusual case in that regard. The parties have not --
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when they've been together, have not worked
particularly well together to find comon grounds for
solutions. | don't know what the prognosis is that
there will be an agreenment in this case.

It may just be that this is one of those
cases that we nake sure that everybody gets all of the
i nformation together, and conme to the Board and say,
"Board, here is our respective positions, and soneone
needs to take a -- take action in the case."

MR BROMN: Could | interject? 1 think at
this point, given the track record that has been
established, that we are looking at -- unless the
appl i cant shoul d have a change of heart, we're | ooking
at a contested case. And | think the expectation of
anyt hing ot her than that would be unrealistic at this
point, after two continuances, for the parties to get
t oget her.

That being said, it beconmes all the nore
inmportant that ny clients and our experts have the
ability toreviewthe material in atinely manner, and
prepare a case. And | think, unfortunately, we're
faced with this circunstance. M client is going to
spend an awful | ot of tinme and noney, but that's where
we're at. And so | think the time to allow themto

prepare is essential to the fairness of this
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pr oceedi ng.

CHAI RPERSON GRI FFI S: Ckay. Let's go
right to that, then, if the Board was, in fact, to
post pone this again. Let's hear what we need, so that
we're not faced with our next date that we set that we

cone and sonehow we haven't had tine to | ook at the

information or we're still waiting for --

VR. BROWN: | have two practical
consi derati ons. Qur engi neering/storm water
managemnment expert, Ms. Sears, will be away the first

two weeks in March. And our arborist, M. MIhous,
has to have surgery and will be out of pocket the
month of February in recuperation, surgery and
recuperati on.

So keeping that in mnd --

CHAI RPERSON GRI FFI'S: Wl |, |I' mnot aski ng
about the next date. |'m asking about what -- what
needs to happen before the next date? Frankly, |
think that there was tenor on the Board that we were
goi ng ahead with this no natter what today.

However, | guess the point of saying that
is that | cannot inagi ne scheduling this again and not
being -- noving forward, if it is still just the
aspect that we haven't had enough tine to review all

of the information, or -- or not, depending on
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whi chever side it is. | mean, that's mnmy point.

What do we need to acconplish to nake this
successful ? And, again, | agree with what M. d asgow
said. You may have to gather all of your information
and conme and present. You know, not everyone i s goi ng
to be satisfied before they get here.

MR BROM: And | think that that -- at
this point, that is our expectation, that -- that the
i kelihood or expectation of any ki nd of conpromni se or
joint planning, or even, quite frankly, the parties
neeting productively in a room is unrealistic.

So we're talking about preparing for a
contested hearingwith multiple expert witnesses, with
access to information on atinely basis, by all of the
parties, including the governnent agencies. And one
specific matter is, because, again, this case is
critical in the aspect of the tree preservation -- the
access to the site to go over and review --

CHAI RPERSON GRI FFI'S: But i f you don't get
access to the site, are you going to -- are you goi ng
to be precluded fromputting on a case?

MR. BROMN:  No.

CHAI RPERSON GRI FFI'S:  Okay.

MR, BROMWN: We'll be handi capped. 1've

asked, and M. dasgow has indicated some general
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wi |l lingness, subject to the details of setting that
up. So ny expectation, at a mninmum would be that
woul d occur, and, if it doesn't, then, you know, we'll
just have to be ready to go with the information we
have avail able to us.

CHAI RPERSON GRI FFI'S: Wl |, and, | nean,
| say that, but | would certainly hope that they woul d
be anenabl e. | think it 1is about gathering
information, having it presented correctly. So
hopefully that will happen. Ckay.

MS. GATES: M. Chairnman?

CHAI RPERSON GRI FFI' S: Yes.

M5. GATES:. In that regard, the ANC has
recommended that the Urban Forestry Adm nistration be
involved inthis. W feel strongly that Earl Eutsler
who is currently on staff and | believe Acting
Director, is extraordinary and woul d be very hel pful
to all of us in this case.

CHAI RPERSON CRI FFI S: What is it? The

U ban - -

MS. GATES: |'msorry.

CHAI RPERSON GRI FFI'S:  -- Forestry? \Wat
did you say?

MS. GATES: They're the arborists for the
District.
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CHAI RPERSON GRI FFI'S:  Onh, good. kay.

MS. GATES: (kay.

CHAI RPERSON GRIFFI'S:  So they should be
i nvol ved.

M5. GATES: Well, | think, given the fact
that the Preservation Conmttee has been denied

access, the ANC woul d |i ke another set of eyes to see

t hi s.

CHAI RPERSON GRI FFI'S:  Okay.

M5. GATES: And they are in a nore neutral
posi tion.

CHAI RPERSON GRIFFI'S: | see. So what --
and that's inportant information. But what am |

supposed to do with it?

M5. GATES: | certainly think you could
consider it and request it.

CHAI RPERSON GRIFFIS: | can't. Oh, yes.
From who?

MR,  BROMN: wll, | think you could
request it through the O fice of Planning. One of the
nost troubling things about their report, without
going into detail, is the adm ssion in the report that
the O fice of Planning did not have the expertise or
resources to -- to, you know, evaluate the tree

preservation information.
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That's a critical issue to the Board and
to your decisionnmaking. So if those resources,
through the Ofice of Planning asking the Urban
Forestry, | think that would be value added to the
process and the Board' s deliberations.

VI CE CHAI RPERSON M LLER | just want to
ask, have you thought about asking the Urban Forest
Adm ni stration to get invol ved?

MR. BROAN: No, we have not, but we coul d.
Again, we were sonewhat deferring to the Ofice of
Pl anni ng, but we're nore than happy to -- to make t hat
request of them individually. Again, we're not a
gover nment agency, so our requests may not have the
same inmpact. But, obviously, M. Gates and the ANC
woul d be willing to nmake that request or cooperate or
support our request to do that, and | think that would
be very hel pful.

MS. GATES: There's also the issue of
access.

VI CE CHAI RPERSON M LLER:  Right. | rmean,
| just raise it because in appeals Ofice of Planning
is not involved, as they usually are in, you know,
speci al exceptions and vari ances.

MR. GLASGOW This is an application.

VI CE CHAI RPERSON M LLER: Sorry. ' m
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sorry. They are. |'msorry, okay.

MR. GLASGOW | think you're junping ahead
to what m ght happen next.

VI CE CHAI RPERSON M LLER: Sorry. kay.

COWM SSI ONER PARSONS:  Well, | think it's
very appropriate that we ask for the forester, don't
you, through the O fice of Planning? | nean, just --

VI CE CHAI RPERSON M LLER: | think so now.
|"msorry, | was m xed up

COWM SSI ONER PARSONS:  Ckay.

VI CE CHAI RPERSON M LLER: But given that
Ofice of Planning is involved in this case, | do
think it's appropriate.

CHAI RPERSON GRI FFI S: Certainly, we'd
request the O fice of Planning speak to them

COW SSI ONER  PARSONS: Sur e. Ckay.
Ofice of Planning also nentions that the Nationa
Park Service is going to weigh in on this. | don't
know whether they nmean to ask the National Park
Service or the National Park Service is going to do
that on their own, but --

MR. BROMN: My understanding is the Park
Service has a position on this application. It has
not been conmmuni cated directly to me, but | understand

that they have -- have a position.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24
COW SSI ONER PARSONS:  All right.

CHAI RPERSON GRI FFI'S: M. Bender i nfornmed
the ANC that he had net with the National Park
Servi ce.

COWM SSI ONER PARSONS: | see. Ckay.

CHAI RPERSON GRI FFI'S: Okay.

VI CE CHAI RPERSON M LLER: |, as one Board
nmenber, don't think that the applicant did provide the
opposition sufficient time to review the filings to
proceed today. Whet her or not 3113.8 applies to
continues or not, | think in the spirit of 3113.8 at
| east it tal ks about 14 days before the hearing the
parti es having access to all of the information that
they're going to use at the hearing.

Wth that caveat, | want to ask you al so,
you made a reference | think, M. Brown, to, you know,
as long as you have access to information, you
woul dn't be requesting anot her continuance. And |'m
wondering what other information do you anticipate
trying to get access for that we need to | ook at?

MR BROMWN:. | nean, | think at this point
the tree information, the access to the site to go
hand in hand with that, to not only exam ne trees but
al so topography, because the two topography grading

pl ans and things have to go hand in hand. The Ofice

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

of Planning notes a nunmber of things in their report
that they'd like to see -- additional grading plans,
sedi rent and erosion control .

We'd al so |i ke further docunentation as it
relates to the three reports, one fromFire EMS, the
other from DDOI, and the third from storm water
managemnent, because oftentines -- in reading each of
those reports, they -- they are disjointed, not in
context of earlier reports, not very specific about
what ' s bei ng approved, or not very specific about the
details or kind of inconplete. So |I think those are
t he significant issues.

Now, they may lead to others, but | think
those starting points are the significant ones.

M5. GATES: | would like to add to that
that the ANC woul d appreciate sufficient naterial
copies of material, to consider. Delivering one copy
of that subm ssion on Decenber 23rd was not the
present we expected from Santa. And | don't nean to
be glib, but our budget does not permt for that kind
of duplicating.

CHAI RPERSON CGRI FFI S: Al right. Let's
start talking about dates. | don't see any
opposition, that there's opposition fromthe Board to

allowing this to be reschedul ed one nore tinme. Again,
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| woul d enphasize the fact -- | think we've flushed

out alot of things that we'll get into substantively.

| think what we were really |ooking for
was, is there some big mlestone that is going to set
a tine that will need to be acconplished before we
nove ahead? |'mnot hearing that. | understand |'m
hearing a lot of substantive things that need to
happen. There's coordi nation.

The O fice of Planning is tal king to DDOT,
which is the Uban Forestry is under, and so we wl|l
obvi ously get direction, as we have just done on the
record, for their further analysis and coordination
with that.

l'm not sure | can -- | know | can't
require certain things that have come up today. | can
require other things. But I'mfinding that | really
need to get into the substance of the case to figure
out what the Board needs for additional information,
and that's going to be when we -- when we call and go
ahead with it.

M. Brown, have you got a reaction to
t hat ?

MR. BROMN: Wll, and I'"'m not entirely

sure where you were | eading i n your conments. | think
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from-- one of the nore critical mlestones is the
access to the site for the arborist and also M.
Sears' stormwater managenent, to marry the two i ssues
t oget her.

As a practical mtter, we lose --
tenporarily lose M. MIlhous, the arborist, cone
February 1, and probably don't have access to him
until March. And then, we |lose Ms. Sears for two
weeks the first of March.

So | think we -- those -- those dates we
need to work around in setting up how we proceed and
what kind of tinefrane.

CHAI RPERSON  GRI FFI S: So you need
something in January or April.

MR. BROMN: Well, | think we need to get
on the site. | mean, | would anticipate -- hopefully,
you know, absent the great snowfall of 2006, that we
could get onthe site this nonth. W've got, what, 20
-- 20-sone-odd days |eft.

And, unfortunately, because of, you know,
conmm tments of M. M Ilhous and Ms. Sears, even if we
get onthe site we're not going to be in a positionto
nove forward with themin a hearing node until after
m d-March. That's the reality of it.

MR, GLASGOW M. Chairman, M. Bender
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said that -- that we can work on getting a date for
themto get on the site in January.

CHAI RPERSON GRI FFI'S:  But that still puts

us in md-March. |s that what you're saying? Wen
you're --

MR. BROAN. At the earliest. | mean, you
know, in fairness to -- to M. Mlhous, he is

literally going to be on his back for the better part
of a nonth. So | think we're | ooking probably, to be
fair, latter March, early -- early April, staying away
fromthe Easter holiday at the earliest, and then |
don't know what your schedul es are liKke.

CHAI RPERSON GRI FFI' S:  Ckay. Good. Well,
that's good information. W' Il hear fromthe others.
| nmean, our schedule is not available until Septenber
' 07. But, M. dasgow, did you have a date before
that you m ght want to have this?

(Laughter.)

MR. GLASGOWN Well, the latter part of
March is fine with us.

CHAI RPERSON @RI FFI S: Ckay. And Ms.
Gat es?

M5. GATES: Yes.

CHAI RPERSON GRI FFI'S:  Latter part of March

wor ks?
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Ckay. Now, let's see if we do have
anything. M. Bailey? You can tell nme the bad news
fromthere. Ckay.

MR. BROMN: Easter is the 16th of April.

MS. GATES: (kay.

CHAI RPERSON GRI FFI'S: |Is there any severe
conflict with nmoving forward on the 4th of April in

the afternoon? M. d asgow?

MR GLASGOW M. Sher is out on
April 4th.

CHAI RPERSON GRI FFI'S:  The 11t h?

VR. GLASGOW Ckay. W're fine
April 11th.

CHAI RPERSON GRIFFI'S:  April is okay with
t he ANC?

M5. GATES: Yes.

CHAI RPERSON GRI FFI'S:  April 11th? Looks
like we've got it. Okay. You have to call the people
that are scheduled for that afternoon, though, and
tell them No, I'mkidding. [I'll do that.

(Laughter.)

Okay. We're actually going to take the
entire afternoon on this. | nmean, we're not going to
take the entire afternoon, but | won't schedul e any

ot her cases for that afternoon, on the 11th, so we'l|l
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start at 1: 00 and do it there.

| think it would be appropriate to have
everything in the record. W have -- we have a good
anount of tinme. You're not -- the ANCisn't going to
have a neeting in April for the 11th public hearing,
are you anticipating that?

MB. GATES: Qur neeting in April -- |
don't have a cal endar -- woul d be the first Wednesday.
And to nake the filing, we dealt with that again in
January.

CHAlI RPERSON CRI FFI S: The 5th of Apri
woul d be your neeting, then.

MB. GATES: So that would give us -- |
nmean, if sonmebody really worked all night, they could
get it in on the 6th.

CHAI RPERSON GRI FFI'S:  But are you putting
this on the agenda, realistically, on the 5th of
April ?

M5. GATES: | think it will depend on the
new information that's made avail abl e. W' ve been
consistent in our findings so far.

CHAI RPERSON GRI FFI S: Here would be ny
direction. Let's get everything into the record by
the 4th of April. Qbviously, we'll have -- we'll have

information that's presented at the hearing. But if
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we could at | east have an idea of what's happening.

So you'll have everything, and so a
neeti ng shoul d happen --

MS. GATES: March

CHAI RPERSON CGRI FFI S: -- before that.
Yes. (Kkay.

MR BROMWN:. Are you --

CHAI RPERSON GRIFFIS:  Any difficulty in
that? Yes?

MR. BROAWN: Well, | guess the questionis:
are you setting a sinultaneous filing deadline for
applicant and other parties for the 4th? O as we

typi cally do, staggered, where the applicant files and

then the --

CHAI RPERSON GRIFFIS: Right. This isn't
all new. | nean, you know what the issues are, right?
| nmean, | think everyone is versed enough on what

we're going to be tal king about.

So, yes, let's just work hard, get it all
copied, get it in on the 4th, and then take a week to
assenbl e and get ready. And that way everyone has got
a week to digest the infornmation, so we can figure out
-- and, quite frankly, at that point then you'll be
able to figure out howto address whet her you' ve been

able to do studies or not studies, or whatever it is.
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That will give us enough tinme to be prepared.

Good? Questions?

VI CE CHAI RPERSON M LLER | just want to
pose t he question whether we're not going to then get
statenents again that a week wasn't enough tinme to
respond.

CHAI RPERSON (Rl FFI S: That's the whole
poi nt, though. | nean, there is no new --

VI CE CHAI RPERSON M LLER: There's not
going to be that nmuch --

CHAI RPERSON GRIFFIS: | don't see --

VI CE CHAI RPERSON M LLER:  -- new nateria
that's going to be --

CHAI RPERSON GRI FFI'S: I f you haven't done
soi |l sanples and water flow tests by then, you didn't
have enough tine anyway.

VI CE CHAI RPERSON M LLER:  And it doesn't
nmean that the party is going to wait until the |ast
m nute to exchange i nformation, hopefully.

MR. BROMN: That woul d al ways be hel pful.

CHAI RPERSON GRI FFI'S: Wl |, anyway, we'l|
be here and ready to go.

Ckay. Anything el se?

MR,  GLASGOW Only one last technical

guestion. Are we reposting the property or not, or
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what -- | mean, we read the rules. And if it gets
stayed to a date certain, you don't --

CHAlI RPERSON GRI FFI S: | appreciate you
bringing that back to our attention. As | read the
regulations, it is not required for reposting, or it
wasn't. The question will now be: would it be the
opi nion of the Board to repost this?

MR. GLASGOW Ri ght.

CHAI RPERSON GRI FFI'S: | don't see any need
to repost. W have an incredi ble nunber of letters in
opposi tion. W have letters in support. W have
parties already established. The ANC is well aware
and does public notification. W do public
notification of our hearings, and this reschedule w ||
be posted on our website.

So I'mnot sure what nore information --
and the relief has not changed, or been amended or
anyt hi ng. So | wouldn't see, unless there's a
per suasi ve reason, to -- to repost it.

Does the ANC have an opinion on that?

M5. GATES: I'mfinewithit, if you fee
it's sufficient.

CHAI RPERSON GRI FFI'S:  Okay. Cood.

Al right. Anything else, then? Any

ot her procedural questions that | can answer?
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(No response.)

Excel | ent. Vell, we will see you all
then, first in the afternoon at 1:00. And what did
say? The 11th? |'d better wite that down. Ckay,
good. Thank you all very much

Okay. Let's nove to the next prelimnary
matter, which was Deel, and M. Finn it was, correct?

MR FINN: Yes, sir.

CHAI RPERSON GRIFFIS: M. Finn, see how
long prelimnary matters can take? Don't you regret
havi ng one?

(Laughter.)

MR. FINN: | certainly do. In particular,
t his one.

CHAI RPERSON GRI FFI'S:  Just a very quick
guestion about -- there are two nodes -- inportant
nodes of notification, of course, for our public
hearings, and one is the mailing. And the nost
i mportant, of course, is the posting. Is there a
reason why that didn't happen in this case?

MR, FI NN Absol utely not. It just
slipped ny mnd. And |'ve been here before, so |
shoul d have known.

CHAI RPERSON GRI FFI'S: | see.

Board nenbers, questions?
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(No response.)

MR. FINN. Fortunately, Ms. Bailey called
nme yesterday, and we -- the owner and I ran down here
and got the sign, and --

CHAI RPERSON GRI FFI'S: Okay.

MR. FINN. -- posted it yesterday.

CHAI RPERSON GRI FFI'S:  You presented it to
the ANC, is that correct?

MR FINN: Yes, sir.

CHAI RPERSON GRI FFI'S: Here's what |1'd |i ke
to do, M. Finn. W have one -- sonmewhat of a -- we
have one elenent in the first case that | would Iike
to get to, and then I"mgoing to call your case. And
what we need to do is review the request for party
st at us.

And then, once that's established, if
there's a party in opposition to this, | think we can
have that, and the ANC al so address this prelimnary
issue. But at this point, rather than getting into
the full -- full aspect of it, I'"'mgoing to just put
it back on the schedul e where we were, and we'll cal
you up hopefully in a matter of nonents.

MR FINN: Yes, sir.

CHAI RPERSON GRI FFI'S:  Thank you.

Al right. Wth that, then, M. Bail ey,
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if you wouldn't m nd.

MS. BAILEY: The first case, M. Chairman,
is Appeal Nunmber 17391 of Dana deBrito and Jonat han
Cottlieb, pursuant to 11 DCVR 3100 and 3101, fromthe
adm ni strative decision of the Zoning Adm ni strator,
Department of Consuner and Regulatory Affairs, to
i ssue building permts.

And there are five building permts, M.
Chairman. | won't call specifically the nunbers, but
they authorized the <construction of principa
dwel I'i ngs under structures and fences.

The appel l ant all eges that DCRA erred by
allowing the permts for said construction to be
issued in violation of 12 DCMR 3110.3, and 12 DCMR
3110.1.3, 11 DCWR 405.9, 11 DCWR 404, and 11 DCWR
Section 2500, 2503.2. The property is | ocated at 2620
Foxhal | Road, NNW |It's zoned R-1-A andit's |ocated
in Square 1397, Lot 1031.

This is a continuation, M. Chairman, from
t he Novenber 29, 2005, hearing date.

CHAI RPERSON CRI FFI S: Excel | ent. l's
everyone ready? Wy don't we cone up, have a seat?

MR. GOITLI EB: M. Chairman, just a
prelimnary matter. The reading of the allegations

list only sonme of the violations that we're cont endi ng
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DCRA conmitted. Just for the record.

CHAI RPERSON CGRI FFI S: Is that -- right.
But this is -- are you contesting she read as it was
not advertised? Wat she's reading is actually the
way it was announced, the way it was adverti sed.

MR GOTTLI EB: That's fine. But we've
since amended and added - -

CHAI RPERSON GRI FFI' S: Yes.

MR. GOTTLI EB: -- additional charges.
Just for the record.

CHAI RPERSON GRI FFI'S: Right. And it won't
al ways reflect --

MR. GOTTLIEB: That's fine.

CHAI RPERSON GRIFFI'S:  -- what you'll run
on the --

MR GOITLIEB: Just wanted to make sure.

CHAI RPERSON GRI FFI'S:  Okay.

(Pause.)

|"m sorry. W're just trying to get
clear. O course, there are two notions before us,
but they're simlar. | nmean, DCRA has a notion to

di sm ss, and Intervenor has a notion to disniss also,
and they' re based on the two substantive el ements of
timeliness and jurisdiction.

As you all recall, we left off last -- to
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set 10 mi nutes for each two, if they needed that tine,
to address the i ssues of which they have presented in
witing and in submssion. So |I'm prepared to nove
ahead with that, but | wll answer any procedural

guestions that people have, if there are any fromthe

panel .

Yes, M. Cottlieb?

MR GOITLI EB: | do want to raise a
procedural issue. Right after we net, | believe it

was t he end of Novenber, | submitted a FO A request to

DCRA. | hand delivered it on the Friday after we net.
| believe that was Friday the 30th, | believe, of
Novenber. And | -- it was Ms. Bell's office, just

down the hall fromher. Ckay?

| never heard back from DCRA. | never
received a single docunent. |It's been over a nonth.
| got zip fromthem The only thing | got fromthat
office was a notion to dismss, which they had the
time to provide nme right before Christmas. But | got
no docunents.

When | attenpted to retrieve docunents
nyself from for instance, the Ofice of Permts, |
was told all the docunments on this matter had been
pulled. So how am | supposed to prepare for a case

when the city does not respond to a FO A request
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within the statutory required tine, and they pull the
docunents so that Ms. Bell and her col | eagues can work
on a dismssal brief?

CHAI RPERSON GRI FFI'S: I ndeed. Ms. Bell,
do you want to address briefly?

MS. BELL: Good afternoon. Happy New

Year .

CHAI RPERSON GRI FFI'S:  Good aft ernoon.

MS. BELL: | did get an opportunity to
check before | came over with regard to the FOA
request. W do have a FO A officer, and she does

provi de responses tinely. Wat she did indicate to
me, however, is that she explained to M. GCottlieb
that the docunents that he sought were indeed public
docunents, and a FO A request was not required.

| "' mnot quite sure whet her she provided a
response to himin witing or not, but that's what she
indicated to ne orally. And | certainly wll
doubl echeck on that.

As far as the permt office, | was not

aware that the permt office had provi ded docunents or

not, because | just -- |I'm just hearing about that
today. | didn't get a chance to check on it.
The notion to dism ss -- obviously, that

was filed by our office and filed by me in this case,
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was filed pursuant to the schedule set up by the
Board. So I'mnot quite sure what the appellant is
referring to -- having the tine. | just -- | won't
address that.

Wth regard to permts, we can certainly
make permts or copies of permts available to him
But we believe that that's something that the
appel I ant shoul d have either obtained or | ooked into.
That's part of the reasonable due diligence that |
think the law -- the Court of Appeals has certainly
| ooked at that question about what an applicant --
excuse ne, what an appellant should do in preparing
for an appeal.

CHAI RPERSON GRI FFI'S:  \What does it nean
when public docunments are pulled?

M5. BELL: Well, I -- 1 guess what they're
saying to themis they're not available in the permt
of fice, that they have been pulled, and they probably
have been pulled for the purposes of preparing for an
appeal. | don't know when he nmade t he request, and no
one contacted ny office. So |I'm at a disadvant age.
| don't know what was said or not said.

CHAI RPERSON GRI FFI'S: Wl l, let's just cut
to the chase, because if he goes in there, you're

sayi ng, "They're public docunments. Just go get them
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and look at them It's your responsibility."

M5. BELL: No, no.

CHAI RPERSON GRI FFI'S:  And yet they're --
they're out of the permt office. He would just goto
your office and nmake copies or --

MS. BELL: Well, yes. He could cone to ny
of fice and make copies, and | -- as | said, | don't
know. They didn't contact me, and M. Gottlieb didn't
contact ne.

CHAI RPERSON CGRI FFI S: Ri ght . W' re not
going to spend a | ot of tine on who knows what or what
happened, but --

MS. BELL: But | guess, really, nore
pertinent to nmy point is the appeal was filed nore
t han si x nont hs ago.

CHAI RPERSON GRI FFI'S:  Right.

M5. BELL: M. CGottlieb is tal king about
his pursuit of these docunments in the |ast week or
two, | guess during the Christnmas holiday season.

MR. GOTTLI EB: I'"m sorry. This -- the
request was filed in Novenber, not the past week or
two. It was filed immedi ately after the | ast neeting.

CHAI RPERSON GRI FFI'S:  The FO A

MR. GOTTLI EB: The FO A request.

CHAI RPERSON GRI FFI'S: Okay. We'll get to
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the bottomof this. The question cones back to you
M. CGottlieb, then, are you not prepared to go forward
t oday?

MR GOTTLIEB: 1'd like an answer fromthe
Board as to how citizens are supposed to pursue their
rights when it's like, you know, a game where you
can't ever get the docunents.

CHAI RPERSON GRI FFI'S: Right. Andit's not
a unique situation that we're hearing you describe,
especially in regards to appeals. |, for one, don't
have the answer. | knowit is problematic, and I know
it is very difficult to do.

| think the Board does as nuch as it can
when we hear appeals to require docunents to come in
to allow additional time for that material to be
revi ewed. W also lend our understanding of the
issues in order to try and frame themas we wll

Are there others that have comments on

t hat ?

MR. COLLINS: M. Chair, may | --

CHAI RPERSON GRI FFI' S: Yes.

MR. COLLI NS: -- weigh in on this?
Christopher Collins with Holland & Knight. My

under standi ng of the issue before the Board today is

not an issue of the facts of the case or whether the
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appel l ants have nade a case for the appeal or not.
It's the narrow | egal issue of whether this is subject
to a notion to dismss.

And so for that basis, | think that's a
| egal issue, a legal standard set forth. And as we
will argue very soon, it's just -- it's a narrow | egal
guesti on.

MR. GOTTLIEB: Wth all due respect, M.
Collins, that legal question is not in the abstract.
That | egal question has to do with the facts of this
case. And the facts of this case are in your hands.
You have all of the facts, and the District of
Col unmbi a governnent has all of the facts.

CHAI RPERSON GRI FFI'S:  Right.

MR. GOITLI EB: So unl ess one of you shares
t hose docunents with ne, | have no way of know ng what

t hose facts are.

CHAI RPERSON GRIFFI'S:  Well, let's get to
this, because it -- we had somewhat simlar
di scussions |ast we net. But we get into a circle
we'll never get out of in this circunstance.

| nmean, you did bring the appeal, so there
was sone basis of which you thought there was an
error. And now allow ng for additional briefings and

allowing for nore tinme, it mght be appropriate in
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order to further substantiate that. But there had to
have been sonething, and, therefore, it is their
responsibility to bring that appeal.

And |''mnot sure that -- |'mnot sure that
saying the facts are all sided on one side of the
table is absolutely true. But how do we proceed with
this? Because it's a non-curable situation. And we
are dowmn -- see, | -- this would be a little bit in

terms of the nmotion to dism ss. We do have a base

| egal issue to decide, and I think we will get right
to it.

However, once we get into -- tineliness,
| think we can -- you know, that's -- that's clear on
what we're doing. But then, as we get into the
jurisdictional issue, I'"'mnot sure we need too mnuch.
But | -- | don't want to race into sonething if -- if

perhaps the appellant feels that they haven't had
enough opportunity to make that case or position
clearly.

MR. COLLINS: M. Chairman, they had --
they filed the appeal back in the springtine.

CHAI RPERSON GRI FFI'S:  Right.

MR. COLLINS: They've had plenty of tine.
You know, typically, an applicant doesn't have six or

seven nonths to make their application. They file the
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application. They should be ready to go.

VI CE CHAI RPERSON M LLER | just want to
note that the appellant filed a response to the notion
to dismss, Exhibit Nunber 26. And | cannot see
anything in here that says that you're unable to
respond to the notion, because you don't have certain
docunments. So | don't see any reason why we shoul dn't
go forward with the notion to dism ss.

If we go -- if this case goes further, and
we get into the nerits in which case you may need nore
docunents, that's another question. But | don't see
that by these filings.

M5. BELL: And if | could interject for a
nonent . Not only has the appellant filed one
response, we -- | just received anot her response j ust
this nmorni ng before wal ki ng over here. | suppose the
Board received a copy of this -- an anended and
restated supplenment that was apparent -- statenent
t hat was apparently filed January 9th that includes no
| ess than three pages of alleged violations that DCRA
made - -

CHAI RPERSON GRI FFI'S:  That's what you're
addressing, is that not right?

MS. BELL: -- when they issued the

permts, as well as what appears to be an anended

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

appeal. | mean, there are a few statenments in here
t hat suggest that he intends to expand the scope of
t he appeal .

So it's unclear to nme why the appell ant
now is not prepared or is suggesting that he's not
prepared to go forward on the jurisdictional issue,
and it woul d be the governnment's position that, as M.
Col l'ins indicated, that we have a narrow i ssue here,
and we'd like to go forward on the notion to di sm ss;
and on the notion to dismss, as the appeal was stated
initially, drafted, as opposed to --

CHAI RPERSON GRI FFI'S:  Okay.

M5. BELL: -- the repair.

CHAI RPERSON GRI FFI'S: Let's not go too far
into that right now

MR GOITLIEB: So, M. Chairman, let ne
under stand, because there's a perception out there
anong t hose of us who pay taxes in this district that
t he cards are stacked agai nst us. The devel opers hold
all the cards, and the citizens |ike nyself who are
attenpting to just nerely get the zoning |aws
enforced, are at a severe di sadvant age.

CHAI RPERSON GRI FFI'S:  Right.

MR GOTTLIEB: And | think this case shows

howthe District -- | nade a FO A request. Wether or
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not that was -- that was a good thing to do or not, ny
col | eagues have to understand the law is when a FO A
request is subnmtted, it doesn't natter whether | had
a lot of tinme or a little tine. It's a |egal
docurnent, and the city has a |egal docunent to --
| egal requirenment to respond to it.

And when they not only don't respond to
it, when Ms. Bell knows that |'m preparing for this
heari ng, okay, and they pull the docunments so that |
can't even look at them in preparation for this
hearing, that's reinforcing the perception that the
cards are stacked against the residents of this city
in favor of devel opers.

CHAI RPERSON GRI FFI'S:  And for the process
that we do and that we're responsible for, |I hope --

| hope we change that perception, if not dimnish that

per cepti on. But for the other elenents, we're not
there. W're not part of that | have no control over
the FO A requests. The FO A officer -- none of that

comes under our jurisdiction.

W are certainly part of a |larger system
and possi bly part of that | arger perception. But | --
| know that we, at this Board, try and change that
perception as to being sided one way or the other.

Wth that, | think unless there's any
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other issues to address prelinmnarily before we get
into the oral testinony and briefing on the notions
and subm ssions, we shoul d proceed.

Ms. Mller?

VI CE CHAI RPERSON M LLER: | think we
shoul d proceed. And if it gets to the point where M.
CGottlieb can say that he -- he can't respond to
sonmet hi ng because he doesn't have a docunent, he
shoul d do that.

But just a general conplaint about not
getting docunents really doesn't address the i ssue of
why you' re at a di sadvantage to responding to a notion
to di sm ss when t he Board gave you an ext ensi ve anount
of tinme, so that you could respond, and then you fil ed
two pl eadi ngs already, neither of which contain any
i ndi cation that you're incapable of responding to an
argunent, because you don't have a docunent.

So on that basis, | think we should go
forward and hear fromthe parties as schedul ed.

CHAI RPERSON GRI FFI'S:  Very wel | . | agree.

Any other questions from the Board?
Clarifications?

COW SSI ONER PARSONS: M. Chairman, |
t hi nk we shoul d be addressing the January 9th filing,

as to whether this is a new appeal or a nodified
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appeal or what it is. And | wasn't here in Novenber,
but possibly we asked for this -- asked for this
information, because he has now added 35 areas of the
zoning reqgulations that this permtting process
vi ol at ed.

| don't see nmuch evidence to support that,
but heis -- | guess you'vereadit, and I"'mtrying to
understand what that constitutes. Certainly, it's a
much di fferent appeal than the prior one. Did we ask
for clarification as to what zoning regul ati ons were
violated here? And is that why he included this? O
is this his om initiative, and does it constitute,
then, a nodification or a new appeal ?

CHAI RPERSON GRIFFIS: | think those are
all valid and excell ent questions.

MR GOITLIEB: M. Chairnman?

CHAI RPERSON GRI FFI' S: Yes.

MR. GOTTLIEB: |f you check the transcri pt
fromour neeting, | specifically asked you whet her
had perm ssion to amend nmy statenment in support, and
you said, "Why do you want to anend it?" And | said,

"To add additional violations," and you said you had
no objection. And you can check the transcript
That's mnmy recoll ection of what happened.

CHAI RPERSON &Rl FFI S: Ckay. It's ny
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understanding it was to clarify the aspects of the
regul ations that were violated, or to clarify the
error, which is the basis of the appeal.

| think it was couched in the discussion
of the subm ssions that we were preparing for for
today in terns of addressing the intervenor's notion
to dism ss the appeal and the |ack of jurisdiction.
So, obviously, in order for that, we were all owi ng the
record to be open for all of those to subnit to the
noti on, and, obviously, the appellant to address those
el ement s.

The anticipation that it would be this
|arge of a substantive matter didn't come to m nd.
So, yes?

VI CE CHAI RPERSON M LLER: | just wonder
when the parties begin to address the notions to
di sm ss, whether they -- at |east intervenor and DCRA
can address whether or not it -- they still apply to

the appeal, even if it's anended as M. Cottlieb has

proposed. It seenms -- okay. | won't say any nore.
CHAI RPERSON CRI FFI S: Very well. M.

Parsons? | mean, | think there's nore to be said on

it, but I think it may well come up in this in

addressi ng the notions.

M. -- we'll start with the intervenor.
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MR. COLLI NS: Thank you, M. Chairnan,

nmenbers of the Board. This case involves an appeal of
t he i ssuance of five building permts, four of which
were issued within four nonths of each other in 2003,
the m ddl e of 2003, and the fifth of which was a fence
permt issued two years later for construction of a
house and accessory structures in the R 1-A zone.

Wth regard to the 2003 pernits, the
zoning regul ations are quite clear. Section 3112.2 of
t he zoni ng regul ati ons states that "An appeal shall be
filed within 60 days from the date the person
appealing the admnistrative decision had notice of
knowl edge of the decision conplained of." In this
case, the permt.

And t hen, al so, if the decision conpl ai ned
of involves the erection of a structure or a part
t hereof, then no appeal shall be filed later than 10
days after the date on which the structure or part
t hereof in question is under roof. And it describes
what "under roof" means in this case.

By their own adm ssion, the appellants
here called M. Ludwi g, the property owner, within a
f ew weeks of the purchase of their property in January
of 2003, and that's when they first contacted M.

Ludwi g and began discussions about what he was
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intending to do with his property.

By their own adm ssion, they di scussed or
attenpted to discuss with M. Ludwi g and his agents
the scope of that work, and were not satisfied with
t he outcone. By their own adm ssion, they waited and
did nothing for two years, until the i nprovenents were
virtual ly conpl et ed.

Thi s appeal was filed on the | ast day, the
60t h day, after the fence pernmt was issued. They
claimthat the fence permt relates back to the other
four permts that were issued two years ago, but
there's a problemw th that.

The basis for the fence permt appeal is
that it violated the building code as set forth on
page 4 of their statement in support, and that it al so
viol ates the Wsl ey Heights overl ay.

Vel |, the Board does not have jurisdiction
over appeal s under the buil ding code, and t he property
is not within the boundaries of the Wsley Heights
overl ay. So for these reasons, the appeal was
untinmely as to the 2003 permts.

It is-- the Board is without jurisdiction
to hear the appeal of the 2005 buil ding code issue,
and the appeal should be dismssed as a matter of

course.
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Wth regard to the tineliness issue, |et
nme just raise -- talk about that. Prior to the
adoption by the Zoni ng Comm ssi on of the 60-day rul e,
the rule was a reasonabl eness standard. And as
di scussed by the Court of Appeals in the Wste
Managenent case, the court |ooked at what is a
reasonable tinme, and they defined it as foll ows.

"A reasonable tine in which to appeal is
neasured by the tine that the fairness dictates to
enable an aggrieved party to evaluate the
appropriateness of seeking review, to obtain the
assistance of counsel, and to take other steps
necessary to proceed. This conception of
reasonabl eness standard does not countenance delay in
taki ng an appeal when it is nerely convenient for an
appel l ant to defer making that decision."

There is an inportant purpose, as the
court pointed out, for fixing an outside date beyond
whi ch appeals may not be taken. Subsequent to the
Wast e Managenent case, the Zoni ng Conmi ssion fixed the
date for appeals to be taken in Section 3112.2, and
that's 60 days as a matter of policy.

The Zoni ng Comm ssi on adopted that rule,
and it was published on February 2, 2003. And al so,

the 10-day rule, 10 days -- appeal within 10 days
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after a building is under roof.

Again, in the Waste Managenent case, the
Court of Appeals has said that a party who chooses to
try to negotiate or discuss their concerns is not
excused fromfiling a tinmely appeal. The Court said
as follows, "The fact that Waste Managenent chose to
concentrate on avenues that reasonably nmay have
appear ed nore prom sing than on appeal does not excuse
its delay in noting an appeal ."

And t hen, the Court cites the Wodl ey Park
Communi ty Association case, which says as foll ows,
"Efforts to resolve dispute through negotiations did
not excuse delay in filing appeal. Appellant cannot
now escape the harsh consequences of its one-year
delay in appealing, because WSC, its adversary and
difficult negotiations, was less than fully candid."

So assuni ng for sake of argunent that the
al | egations by the appel |l ants are true, and t hat nmaybe
M. Ludwig was | ess than fully candid, the Court has
clearly said that that does not excuse the appellants
here fromfiling a tinely appeal.

What we have here is a claim by the
appel l ant that after sitting idle for over two years,
and watching construction proceed to virtual

conpl etion, construction of, in their words, one of
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the nost -- one of the |l argest estates in the District
of Colunmbia, with a lot of activity over an extended
time, they could not assess the inpact of this entire
devel opnent on themuntil after the fence permts were
i ssued? Does this sound reasonable to the Board? It
doesn't sound reasonable to ne.

The Board is a trier of fact and can
assess whether this is a reasonable argunent to be
made.

There is no escaping the plain fact, |
t hink, Board nenbers, that the appeal of the 2003
permts is untinmely in this case. The Board's rules
are clear. The public policy is clear. Wast e
Managenent has nade that statenent, and the Zoning
Conmi ssion has acted as wel | .

| f neighbors canlieinwait for two years
and are then allowed to appeal, then the BZA's rul es
of procedure are nmeaningl ess. The D.C. Court of
Appeal s ruling is nmeaningl ess.

Here what we have is neighbors who are
attenpting to shift the burden from thensel ves and
their responsibility tofileatimely appeal. They're
shifting that burden to the Board. And how is the
Board supposed to act? Because you have now t hat you

have a house and accessory structures all conpleted
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and occupi ed. They were within two weeks of being

occupi ed when the appeal was fil ed.

Then, the appeal was -- was filed with
this Board, and the appellant -- the neighbor is
sayi ng, "Okay. Board, now you deal with it. You
deci de whether this house should cone down. You
deci de  whet her these inprovenents should be
denol i shed. "

When the Board -- |'m sorry. When t he

appel l ant could have, within 60 days, as the Board
outlines, within a reasonable period of tine as the
Court of Appeal s has said, could have fil ed an appeal ,

and the Board could have dealt with it at that tine.

Assunmi ng for the sake of argunment that the
al | egations have nerit, the Board woul d have been in
much better position to do sonething about this
appeal back then, two and a half years, three years
ago now. Now the house is up, the project is
finished, and the famly is -- was virtually ready to
nove in when the appeal was filed.

The Board -- you sinply should not allow
yourselves to be put in this position. |If two years
was okay, then why not three years? Wiy not four

years? Wiy not five years? Were does the Board draw
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the line?

Well, the Board doesn't have to draw the
I i ne because the Iine has al ready been drawn for them
by t he Zoni ng Conmi ssi on when it enacted 3112. 2, which
says that appeals shall be filed within 60 days. And
appeals shall be filed within 10 days after the
bui l ding is under roof.

I f you look at the facts of this case as
all eged by the appellants, and know the facts are
necessary, 1it's <clear that the appellants had
knowl edge nore than two years ago before the appeal
was filed. And, therefore, the appeal of the 2003
permts rust be di sm ssed.

Turning to the fence permt, the fence
permt was issued in April of 2005. The appeal was
filed on the last day. In their statenent of support,
on page 4, they claimthat the fence permt violates
t he building code. But the Board has no jurisdiction
over the buil ding code.

The Board has -- under Section 3100. 2, the
Board "has jurisdiction over appeals of any order,
requi renent, decision, determ nation, or refusal made
by an administrative officer or body, including the
mayor, in the adm nistration and enforcenent of the

zoni ng regul ations."
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The fences -- the only nention of a fence
inthe building -- in the zoning regul ati ons i s under
Secti on 2503. 3, which says that a fence constructed in

accordance with the building code my occupy any

required yard. Vell, how do you determine that?
Vell, you have to look at the building code and
determine -- and look at the -- the height, the

di mensi ons, where they're allowed to go. But that's
a building code issue. That's not a zoning

regul ation. The zoning -- the BZA has no jurisdiction

over that.
CHAIl RPERSON GRIFFI'S: 1'Ill ask you just to
MR. COLLINS: They're in the wong venue.
CHAI RPERSON GRI FFI'S:  -- concl ude.
MR COLLINS: For that reason, this case
nmust be dism ssed. The fact that it violates the
Wesl ey Heights overlay, | think we've determned --

and there is no argunment by the appellants that it is
not within the Wesley Heights overlay. It's Tab T of
our nmotion to dismss. |'msorry, Tab C of our notion
to dism ss.

I f you | ook at their anended and restated
docurent that was filed yesterday, and served on us

yesterday afternoon, it does not cure the defect in
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their pleadings. There are still allegations that the
fence permt violates the building code. There is
al l egations that fences are in required side and rear
yards. Well, that's permitted by the building -- by
the zoning regul ations. There's nothing -- there's no
all egations as to any errors.

CHAI RPERSON GRI FFI'S:  CGood.

MR. COLLI NS: There's sinply a |laundry
list of citations, nost of which are deprecatory kind
of an introductory type of citations, sone of which
are Wesley Heights citations, and sone of which are
bui | di ng code citations.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.
Thank you very much

We're going to take qui ck questions, and
then we' Il nove on, if there's any quick clarification
guestions. Can you just briefly address 2503. 3 as the
section of the Title 11 DCVR whi ch reads, "A fence or
retaining wall construction, in accordance with the
D. C. building code, nay occupy any yard required under
provision of this title." Doesn't that give us ful
jurisdiction over the D.C. building code?

MR COLLINS: No, sir, it doesn't. You
don't have the expertise to determ ne the building

code. You don't have the -- the jurisdiction to,
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under Section 3100.3 -- | think I've cited that before
-- to look at violations of the building code. That's
-- there's anot her agency that has jurisdiction over
t hat .

CHAI RPERSON GRI FFI'S:  So there's anot her
agency that woul d say whet her that fence or retaining
wal | was in conpliance with the D.C. building code.

MR. COLLINS: Right. The appeals from--
appeals of building -- appeals under the building
code, there's a provision in the building code itself
as to where those appeals are to go.

CHAI RPERSON GRI FFI'S:  Okay.

MR COLLINS: And it's not to this Board.

VI CE CHAI RPERSON M LLER: M. Col l'i ns, how
woul d we be able to interpret whether that provision
has been applied, if we don't look to the building
code, in 2503. 37

MR. COLLINS: What it's saying -- 2503.3
really is a -- is a broad brush. It says,
"Notwi t hstanding any other" -- it says, "Except for
structures and exceptions specified in this section,
every part of a yard required under this title shal
be open and unobstructed to the sky."

What it's saying is you can put a fence

anywhere. | don't know you appeal that.
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VI CE CHAI RPERSON M LLER:  2503. 3 says it

must be constructed in accordance with the D.C
bui | di ng code.

MR. COLLINS: Right.

VI CE CHAI RPERSON M LLER: Now, if the D.C,
bui l di ng code says it has to be seven feet tall, why
can't the Board |ook at that? Shouldn't the Board
| ook at that to see whether it has been constructed in
accordance with that provision?

MR COLLINS: It seens tonme, if | was an

appellant here, | would be bringing to the Board
something fromthe -- from the Building Departnent
saying it was not seven feet tall. You're not atrier

of fact on whether it's seven feet tall or not.

VI CE CHAI RPERSON M LLER: But we can | ook
at material that goes to that fact.

CHAI RPERSON GRI FFI S: O is your point
that the way we | ook at the conpliance with 2503.3 is
the fact that it was approved by the building code
reviewin DCRA? So if we step into the shoes of the
Zoni ng Admi nistrator, we now have this in front of us
-- afence -- in this case, or any other case.

W need to nake sure that it's in
conpliance with the building code. W would stand on

its conpliance based on revi ew of another inspector in
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DCRA' s stanp that it conplies.

MR. CCLLI NS: Ri ght. The District of
Col unmbi a governnent, |i ke any governnent, i s purposely
conpartnental i zed in areas of experti se.

CHAI RPERSON GRI FFI'S: So i f that provision
read "and rmust be in conpliance with the fire code,"”
we woul d look for the fire marshal stanp that it was
in conpliance.

MR. COLLINS: Right.

CHAI RPERSON GRI FFI'S: | see.

MR. COLLINS: That's right.

VICE CHAIRPERSON M LLER: My ot her
guestion is: it sounded |ike your notion to dismss
woul d apply equally to the nost recent filing of the
appel | ant.

MR,  COLLI NS: Vell, it's, you know,
difficult inthe short period of tinme we had to digest
t he whol e thing, but it does have that |aundry |ist of
cases -- of citations at the back. And the Board --
certainly, you can take a | ook at the -- the sections
that they cite, and this Board has in many instances
in the past said that these introductory paragraphs
t hat don't have a specific provision about the hei ght,
the setback, the side vyard, the whatever, the

obj ective determ nations under zoning really are not
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things to be enforced.

They're policy statenents that pre -- they
come before what the -- the regulation -- specific
regulation itself. They identify the policy behind
t he regul ati on.

VI CE CHAI RPERSON M LLER: But mny question
| guess is: is there anything in the filing that
woul d change your argument that certainly the first
four permits were -- appeal ed were untinely?

MR. COLLINS: Onh, no, nothing at all. And
as a matter of fact, there's nothing in here that
changes ny view that the fence pernmt was inproperly
filedinthis venue. But alsol'dlike to say for the
record that to the extent that there are changes in
this docunment that's called an anmended and restated
statenent, to the extent that there are new appeal s,
they're untinely as well, because the fence permt was
i ssued April 25, 2005. This docunment was filed
January 9, 2006, nore than 60 days after the appeal
was -- the permt was issued.

So to the extent that there are
di fferences here, and they constitute a new appeal
then it's untinmely.

VI CE CHAI RPERSON M LLER: There's not

appeal of another permt, though. They all go to that
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same permt, isn't that correct?

MR COLLINS: That's correct. But --

VI CE CHAI RPERSON M LLER: But they're
different theories?

MR. COLLINS: Yes. | mean, you can't just
t he day before a hearing throwin another docunent and
say, "l've got another idea. | read all these notions
to dismss, and now|l've got another idea. Let netry
this one." And then, the next tine we'll have, "Well,

let me try that one."

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?

(No response.)

Excel l ent. Thank you very rmuch.

Ms. Bell?

MS. BELL: Essentially, DCRA's argunent is
the same as the intervenor, as | indicated in the
notion to dismss. | would, though, like to respond
to one of the coments that you just made to M.
Col l'i ns.

Under the construction code, |'msure the
Board recalls that under the ol der version, appeals
for code official decisions went to the Board of
Appeal s and Review. And they handled a | ot of pernits

that were i ssued, where there were violations alleged
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under the construction code.

The Board of Appeal s and Revi ew di ssol ved
and was assumed in the Ofice of Admnistrative
Heari ngs, which now hears those kinds of conplaints.
So appeals of the code official were not necessarily
appeal s that were brought before this Board, and that
obviously is part of our jurisdictional question, too,
so |l -- | hope that resol ves your question about where
t hese -- where these appeal s woul d have been rai sed.

But getting back to our notion to di sm ss,
and the earlier permts that were filed, we also
believe were wuntinely. But | also think it's
inportant to take a look at the reasonabl eness
standard agai n. | realize that M. Collins went
through that, but | think it's inportant to take a
| ook at what the appellant knew and when he knew it,
because that really goes to the core issue of the
reasonabl eness standard.

And as was poi nt ed out and conceded by t he
appellant, he had a lot of know edge about the
construction on the property. He hinmself conceded
that he knew about the property at |east as far back
as 2000, because he indicated that the original permt
was issued. That is information that he provided in

hi s new suppl enent .
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But in the original appeal, he indicated
that he lived next door to the property, that he
observed the property, and also that he had an
opportunity totalk to the Ludw gs about the property.

What he has attenpted to do, and | think
it's inportant for the Board to take a look at this
i ssue, he has attenpted to get under the unbrella of
extraordinary circunstances. There is an exception
with regard to tineliness. That extends to when the
circunstances are extraordinary, and it goes to the
appellant's ability to get i nformati on about the site,
about the project, to be able to challenge the permt.
And it has to do with the appellant's ability to
acquire information.

Here in this case, what the appellant has
tried to do is say the msleading or the alleged
m sl eadi ng t hat t he honmeowners engaged i n, the | ack of
i nformation, the, you know, obfuscation, if there was
any, with regard to the conversati ons about whet her or
not he had a permt or howlong it took himto get a
permt, and all this sort of activity for a two-year
period qualifies for his inability to receive
information, or his inability to obtain information.

We don't believe that that is a valid

basis to neet the extraordinary circunstances
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standard. W also don't think the Court of Appeals,

either in Waste Managenent or sone of the earlier

cases, the Wodley Park or -- | always pronounce it
Goto case. | realize the Board pronounces it
differently, but | pronounce it the Goto case -- set

up that standard.

| know that M. Collins mentioned Waste
Managenent, but | do think it's inportant, because |
nmentioned it in my earlier coments. The Court of
Appeal s has said that we think, therefore, that the
reasonabl eness standard i nposes a duty on appellants
to act wth diligence and prudent dispatch in
preparing -- in protecting their own interests through
t he appel | ate process.

W think inthese particul ar circunstances
t he appel l ant did not use due diligence. He did not
attenpt to get permts. He did not check to see if
permts were issued in a tinely fashion, although he
concedes that he lives next door, he saw this
unsightly and nonolithic construction happen before
his eyes, yet he waited a two-year period before he
conpl ained about it, filed an appeal, and waited
| onger than a two-year period to actually get copies
of the permts that are at issue.

Now, with regard to the zoning errors,
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dothink it's inportant to nention this, although our
argurment is that the earlier permts are untinely. W
woul d al so, though, like to point out that, to the
extent that they have raised issues, the issues that
he raised are not proper zoning technical review
i ssues.

The property is not within the Wsley
Hei ghts overlay that he has alleged. | notice in his
suppl ement s and hi s second suppl enent t hat he does not
nmention that again, so | don't know if that nmeans he
has abandoned that argunent. He has sort of argued
that the spirit of the Wsley Heights overlay is
violated by the size and the enornmty of the project.

The governnent will provide a copy of the
zoning map, if it's helpful, but our position is the
property is not within the Wsl ey Hei ghts overl ay, and
that was a fact that was msrepresented in the
ori gi nal appeal.

The second thing that we'd also like to
point out with regard to the zoning technical review
process -- that the appellant also has sort of
m srepresented the size and the scope of the project.
W don't think he has identified a zoning error, so we
don't think that the Board has jurisdiction wth

regard to the untinely permts.
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But what's inportant is that the original
permt that was filed back in 2003 did show t he scope
of the project. He has spent a lot of time in his
subnmi ssion with regard to the pi eceneal approach that
he believes the Ludwigs took to bring his argunent
wi thin some of the case | aw

But we would |ike to point out that when
the zoning review | ooked at the initial permt that
was issued for the house, that it did show the
footprint of the project. The plat did show the pool
and the tennis court, as well as some of the other
f enci ng.

Now, turning to the | ast permt, the 2005
fence permt for the three different fences that were
i ssued, we do believe that was tinely filed to the
extent that he rai ses sone concerns. But his concerns
there are al so not zoning revi ew concerns.

The construction code is not an
appropriate basis for this appeal, and the Board
doesn't have jurisdiction to hear an appeal wth
regard to either the size of it or the contents of it
-- or not the contents but the -- the matter in which
it is constructed, because we believe that's within
the structural engi neering/technical review process,

and not within the Zoning Administrator's review
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process.

CHAI RPERSON GRI FFI S: Good. Thank you
very much

Questions?

VI CE CHAI RPERSON M LLER: This kind of
pi cks up on what | was discussing with M. Collins

about the building code and its reference in 2503. 3,
that the fence should be constructed in accordance
with the D.C building code.

But ny understanding, looking at this
record, is, | mean, the building code calls for a
seven-foot fence, or no higher than seven feet, or
what ever .

And if you |l ook at the permt that you' ve
attached to your pleading, it looks like that that's
what was approved -- a seven-foot fence, which would
be in accordance with the buil ding code, and that the
-- that the issue isn't a zoning error, because the
appel lant may be conplaining that it may be higher
t han seven feet, or it wasn't -- it wasn't constructed
in accordance with the building code, or this permt.

But based on the -- unless you cantell ne
otherwise, or if you agree, it |looks like that the
permt that you have attached to your pleading is

evidence of -- that there wasn't a zoning error with

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

71

respect to this issue of a fence constructed in
accordance with the buil ding code.

M5. BELL: Well, that would be correct.
| know we' ve had this discussion in the past. To the
extent -- it's DCRA's position that to the extent that
something is constructed in a nanner that s
i nconsi stent with howthe permt was i ssued as a post -
desi gn construction i ssue, and not part of the zoning
revi ew process, the technical rezoning revi ew process,
so, therefore, it couldn't be a zoning error. And
that woul d be our position in this case.

What the zoning regs -- to our way of
t hi nki ng, what the zoning regs does is it eval uates

where the placenent of a fence can be on a property,

and not the height, as | said, or how it's
construct ed. That would be sonmething that the
building code would govern, and the Zoning

Adm ni strator would not | ook at that, or the zoning
review -- reviewer would not | ook at that.
VI CE CHAI RPERSON M LLER: | guess ny poi nt

is, evenif you -- even if you don't agree, say, that

MS. BELL: There's no error. That's
correct.

VI CE CHAI RPERSON M LLER: Where is the
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error as far as this permt goes? Because isn't this
permt in accordance wth the building code's
requi renents on the fence?

MS. BELL: That's correct.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

MS. BELL: And to the extent this is
entirely on the property as opposed to --

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

(No response.)

Very well. M. Gates?

MS. GATES: The ANC heard M. Cottlieb on
January 4th. W believe that he does have a case. |
think it's inportant to point out that the property in
guestion, the Ludwi g property, absolutely abuts a
nunber of hones that are in the Wesl ey Hei ghts overl ay
district. And, therefore, any i npacts to those houses
should be considered within the Wsley Heights
overl ay.

| think M. Collins made an inportant
statenent when he said the appellant attenpted to
di scuss, and he has certainly nmade that point. \Wen
you attenpt to discuss things with a nei ghbor, and you
are put off and put off and put off, then | think

there is difficulty, and that's what we're dealing
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with today. We're dealing with difficulty, practical
difficulties.

W woul d -- the ANC woul d say that fences
should be considered here, because if the zoning
reviewer isn't going to consider what the fence is
pl aced on, this is going very much to the same spirit
we had in the Econom des wall case. How high can it
be? And, certainly, these fences are very high.

| also think there is an assunption being
made here, both by Ms. Bell and M. Collins, that
nei ghbors spend their tinme down at DCRA conbing
through the permt files. Frankly, | would guess that
just as the term "UFA" cane as a surprise to you
today, the term "BZA" comes as a great surprise to
many peopl e. Trying to learn this process is not
easy, and | speak from personal experience there.

| think that's really the crux of it. The
ANC does feel that there is a case here.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very rmuch

You bring up sone interesting points that

are very broad and systenmatic. One, learning the
process -- believe nme, as |'ve said, and | know you' ve
heard ne in other cases -- we're -- we're synpathetic,

not enpathetic, with folks trying to get through a
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myriad of processes. But certainly bringing an
application or, ny goodness, participating in an
appeal is difficult. There's no question about that.
It's not sonething we would cure in the substance of
this notion, but we are very well aware of it.

Let me ask you directly for your comrents.
You i ndicated that this property -- and | think we may
concede -- we'll ask M. Cottlieb -- but this -- the
instant property has been stated to not be in the
overlay, but abuts nunerous houses that are in the
overlay. You've indicated that the inpacts of those
adj acent properties need to be taken into
consideration as they are on the overl ay.

How woul d t he Zoni ng Admi ni strator review
a permt for that inpact? Were would that -- where
would the specific review criteria conme, or the
authority in the regul ati ons?

| guess the direct question is: wher e
would the line of the overlay begin and end, if
everyt hing abutting --

M5. GATES: | believe that's in the map,
isn"t it?

CHAI RPERSON GRIFFI'S: Right. But so --
this is out of the overlay, and the Zoning

Adm nistrator -- of course, we're here today as the
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Zoni ng Admi ni strator, and we're being told we've nmade
an error in issuing this permt. And so now we're
| ooking at it. Dd we make an error?

What is the error that the Zoning
Adm nistrator |ooked at in reviewing this? You're
sayi ng he shoul d have taken into effect the inpact of
t he adj acent nei ghbors and the overlay. |'m asking
where in the regulations would he be required or
directed to do, or even given the neasurenent that he
could do it?

M5. GATES: | don't -- | don't have that
i nformation.

CHAI RPERSON GRI FFI'S:  Ckay. Ckay. Any
ot her questions?

VI CE CHAI RPERSON M LLER: No. This is
just a corment. | just want to say that the question,
t hough, before us is not whether they have a case.
The question is -- that we're going to be deciding is
whet her we have jurisdiction, because we might not if
it's not tinmely, or we don't have subject nmatter
jurisdiction.

M5. GATES: Per haps |'ve spoken out of
turn.

VI CE CHAI RPERSON M LLER:  No, | --

MS. GATES: That was what the ANC
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consi der ed.
VI CE CHAI RPERSON M LLER: Right. Okay.
| just wanted to clarify.

CHAI RPERSON GRIFFIS:  Ckay.  Anything

el se?

(No response.)

Excel l ent. Thank you very rmuch.

M. Gottlieb?

MR.  GOITLI EB: Thank you. As a
prelimnary nmatter, | want to say this is a notion to
dismiss. I'mnot obligated to prove ny case before
you t oday.

CHAI RPERSON GRI FFI'S:  That's correct.

MR. GOTTLIEB: |1'mnot obligated to prove
the merits of nmy case. Al I'"'mobligated to dois to
allege -- | believe the rules spell this out -- you --

| think you are required by the statute to hear a case
i f someone all eges viol ations of the zoning law. 1've
done that, and | think that -- that ends the question
of whether you have jurisdiction or not. M/ nere

al l egation i s enough.

CHAI RPERSON GRIFFIS: | think that sets
jurisdiction. | don't think it requires that a
hearing proceed or -- or tell us how it begins and
when it ends. 1In fact, we -- in ny reading of that
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regulation -- and |"'mfairly famliar withit -- we've
satisfied our obligations to the regulations getting
this far.

| nmean, we have prelimnary -- we have
notions. We're init. W're in the substance.

MR. GOTTLI EB: Okay.

CHAI RPERSON GRI FFI S: Now, | also agree
with you, we're not asking in your 10 mnutes to brief
us on the -- on the total substance of your appea
case. W're on a sinple notion. As has already been
stated, it's a fairly legal elenent and an issue of
which we're -- we're factoring in here.

MR. GOITLIEB: kay. | do see froma | ot
of the questions, though, that we're getting into
factual issues, and | do want to provide the Board
wi th sone context as to what we're dealing with here.

CHAI RPERSON @RI FFI S: Ckay. If it's
comng into the record, it'll goto Ms. Bailey. What
are we receiving?

MS. BELL: | --

CHAI RPERSON GRI FFIS: M. Cottlieb, what
is this that you're putting in?

MR GOITLIEB: Pictures and exhibits.
believe everyone is entitled to have pictures and

exhi bits. | nstead of having an overhead, | have a
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handout .

CHAI RPERSON GRI FFI S: No, | -- |'"m not
precluding --

MR. GOTTLIEB: | go to hearings all the
time and people do that.

CHAI RPERSON GRI FFI'S:  Well, | understand
that, but does it go directly to the notion that we
have?

MR GOITLIEB: Yes, it does.

CHAI RPERSON CGRI FFI S: To the, what, the
jurisdiction or tineliness?

MR GOITLIEB: To both. M. MIller was
aski ng questions about the fence. 1 have pictures of

the fence, so you can see what we're tal king about.

Instead of dealing in abstractions, | think it's
better for you to see. 1'Il walk through themwth
you.

The photographs for the hearing -- the

first one shows the |atest sketch of the Ludw g
estate. You'll note, for exanple, the front of the
house sits on Foxhall Road, which is at the top of the
page, and the tennis court sits at the very rear of
t he property.

Usual Iy, the rear of the property, |I'mnot

a-- alawer like ny colleague fromHolland & Kni ght,
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who understands the zoning laws intricately, but so
far as | understand there's supposed to be sonething
called a required rear yard in the back. There
doesn't seemto be that here. Instead, we've got a

tennis court.

You'll see |ater howthat tennis court is
built.

Excuse ne. | didn't interrupt you, Mss.

CHAI RPERSON GRIFFIS:  1'll take care of

that, M. Cottlieb.

Ww'll let him proceed. we'll take
guestions, and then we'll see where we are.

MR. GOTTLI EB: The next page, Exhibit B,
shows 1031, which is the Ludwig estate, and 1032
which is ny property. Exhibit C shows -- these
pictures were all taken, by the way, in January of
this year -- shows the Ludwig estate. | think this
was taken on Saturday.

You'll see the estate and the gate.
You'll see to the left of the house the porta-potty
there, which | assune is not a pernmanent fixture but
is there for the continued construction, which is
still going on today. Despite the representations
from M. Collins that a year ago when | filed this

they were all done, noved in, it was all finished
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they still have the porta-potty outside.
Exhibit D, you'll see -- and this was just
taken this past weekend -- this is the side yard right

adj acent to ny house. This is the construction that

is still going on pursuant to permts issued in 2003.
So | don't want to hear people tell me, "Ch, you
shoul d have seen it." This is still going on. This

is a continued process.

Exhibit E shows you the construction of
the terrace around the pool, also pursuant to a
construction permt issued in 2003. W're in 2006,
and this is still going on. kay?

Exhibit F, sane thing. This is the side
yard. Terracing -- terracing put up, pursuant to the
2003 permt.

Exhi bit G shows you one aspect of the so-

called fence. This is the bottompart of the fence.

This is from ny back yard -- a poured concrete
structure behindit, filledwithtons of fill inported
from-- 1 don't know whether it's arsenic-infected or

who knows where. But it's the sanme thing like they
did in Econom des. kay? And you'll see this
constructed -- Exhibit G

Exhi bit Hshows anot her vi ew of the poured

cenent wall with wire rods and nmesh netal on the
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sur f ace.

Exhibit | shows the sane thing. This is
facing nmy back yard. Ckay?

Exhibit J shows you the full extent of
their so-called fence. W have the cenment structure
part on the bottom which is six feet high, and the
wooden part, which is seven feet high. So Ms. Bell's
statenent that |'m arguing about post-permt issues,
this is over -- way over seven feet, ladies and
gentlemen. This is over 13 feet high, and this is in
nmy backyard. And this blocks light and air from ny
house and ny property, and this is outrageous.

And how do you, and how does the city | et
this happen? And how does Ms. Bell sit here and say
this is just a post-pernmt little problen? | nean
| ook at that.

Exhibit L continues to showit.

Then, we have Exhibit M which shows what
the city all owed themto do in the required yard. Not
one but two fences side by side. First, we have a
chain link fence on the property line, and then two
feet further we have a solid wooden fence, because for
the Ludwi gs there is never enough fence.

Now, if you look at Exhibit N, then you

see the rear of the property, which is supposed to be
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a required rear yard. Ckay? Ladies and gentlenen,
you'll see there not one platform not two pl atforns,
but we have two cenent walls and two seven-foot high
chain link fences in the required rear yard on the
property line. On top of that 12-foot high poured
concrete structure is the tennis court, in the rear
yard.

Now, if you're going totell me thisis a
construction issue, that you don't have jurisdiction
over this, then there's something wong with the
District and how it adm nisters its zoning | aws.

Exhi bit O shows you nore pictures of the
doubl e wal |l s and the doubl e fences, and, of course,
should tell you behind those walls are tons and tons
of fill and other naterials, the sane way they did
wi th Econom des.

And this is happening all over the city,
and | -- you know, the residents are getting outraged.
Is this going to becone a walled city where we have
people racing to see how high they can build their
properties, and the rest of us just live in their
shadow under these huge, ugly nonstrosities?

Now, | have exhibits. Let nme just walk
t hrough themwith you. Exhibit 1is aletter fromone

of ny neighbors, who was also hoodw nked by the
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Ludwi gs. She also went over there in 2003 and asked
to find out what they were doing. She wasn't promnm sed
the plans like | was, but she was just told, "Don't
worry about it, honey. W' re not going to affect you.
We're putting all the devel opnment in the front of the
property near Foxhall Road, not in the back of the
property where your house happens to be."

Vell, wunfortunately, this nice wonan
trusted the Ludwigs to tell her the truth. She was
m sl ed by the Ludwi gs the same way | was.

And M. Collins very conveniently says,
"Well, if that's true,” you know, the Ludwi gs, with
the counsel of Holland & Knight, enbarked upon a
schenme to evade the zoning requirenents. You'll see
here on Exhibit 2, in the year 2000, they had Hugh
Jacobson design this whole structure, this whole
estate. One permt.

But they had a better idea. They got a
different architect, and a couple of years later --
why do it with one permt? That's too easy for
everyone to see. Let's do it with five permts.

And you'l| see -- Exhibit 3 shows you each
of the five permts, when they were appli ed.

Now, M. Collins pointed out the first

four permts were all applied for within a four-nonth
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peri od. Vell, why do you need to apply for four
different permits in four nonths for the sane
structure? Especially when two years earlier you had
applied for one permt for the entire devel opnent.

The answer, ny friends, is that they were
attenpting to evade the requirenents. They wanted to
confound and confuse not only the city, but the
nei ghbors. You'll see in Exhibit 4 how nuch tine the
city took to evaluate each of the permts.

You'll see, for instance, on the fence
permt, which you saw pictures of, the fence is on top
of those concrete walls. | ama big fan of efficient
government, but, you know, one day -- one day for
permt applications, pretty anmazing to nme. One day.
That's what they gave it. Two of these permts got
one day.

And you'll see the zoning staff, who
reviewed the five applications, was it one person who
saw all five of then? No. It was three different
zoning staff menbers who | ooked at the applications.
So there was no continuity. They did everything they
could to nmake sure that they were not fully revi ened,
as they are required under |aw.

Now, you'll see Exhibit 5. This is part

of the application process, and this is one point
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where | will say | was denied full access to the
docunents, because | only got these forns for two of
the five permts. But in at |east these two cases,
this intake form which is part of the process, it's
mandated by D.C. | aw.

They represent -- if you look at item 3,
the question is, "Is additional activity planned by
the applicant for this site, or any site within the

same square during the next three years, that requires

a permt?" Youll see that they checked "no."
On the second page, you'll see under the
signature line, it says, "I certify that all of the

statenents on this application are true and conplete. "
And then, the line also says, "The making of false
statenents on this application is punishable by
crimnal penalties.” Crimnal penalties.

Now, M. Collins, in his reply brief,
says, "He, it's just harmess error.”™ Well, | think
Holland & Knight's cavalier attitude towards
conpliance with the |l aws, particularly crimnal |aws,
is really shocking to ne. Thisis -- and to say that
this is a mstake, you'll see in Exhibit 6 the sane
thing was attested to again.

Thisiswith apermt where they say, "You

know, folks, this is it. W're not applying in the
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next three years for any nore permts." They nade

t hose representations twice, okay, in the first four

nont hs.

Exhibit 7 shows us part of the wi ne and
di ne schene of M. Ludwig. | went over to speak to
himas --

CHAI RPERSON GRI FFI'S:  One nore m nute.

MR. GOTTLIEB: | went over to speak to him
as soon as | bought mny property. GCkay? And you'l
see the subterfuge fromboth himand M. Gge.

Lastly, | do want to address sone of the
| egal issues that were raised here. First of all, the

WAst e Managenent case, it's inportant that you know

that that case is a Cof Ocase. In that case, Waste
Managenment -- this is not a case of a property owner
i ke me agai nst another property owner. This is a

case where the Zoning Administrator denied a
certificate of occupancy to Waste Managenent to run a
solid waste handling facility.

Now, if you're going to tell nme the sane
standards apply to nme agai nst a nei ghbor, as they do
to a corporation, in a C of O case against the Zoning
Adm ni stration, flat out wong.

Now, the cases that are on point are the

Si sson case, and let nme read to you that case, because
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it's eerily simlar to this one. And this is a
deci sion of the Board of Zoning Adjustnent, Ml dred
Rogers Crary.

CHAI RPERSON GRIFFI'S:  You don't need to
read it. We'Il note Sisson. You have about 10 nore
seconds.

MR. GOTTLIEB: Okay. The extraordinary
circunstances here -- first, instead of filing a
single application, they filed five. This is after
they had already fil ed one in 2000 that they had never
acted upon. One for the entire project, they never
acted upon it, and they started all over again.

Second, they certified twice that there
were no nore applications being filed, and then they'd
turn around a nonth later and --

CHAI RPERSON GRI FFI'S:  Okay.

MR GOITLIEB: -- file another one.

CHAI RPERSON GRI FFI'S:  Good. You're just
revi ewi ng. | think we've got good notes, and,
actually, that's 10 mnutes and a little bit extra.

MR. GOTTLIEB: If | could just beg your
i ndul gence for two nore mnutes.

CHAI RPERSON GRI FFI S: No. It has been
fair straight across the board, 10, with a little

flexibility innm liberal attitude towards tinme. That
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bei ng said, thank you very nuch

Let nme start off, first, where you ended.
You brought up several points in your noworal brief,
but al so in your witten subm ssion, this issue of one
or five permts. There is two decided questions |
have on this.

Yes. Let ne ask you, hownuch famliarity
do you have with the permtting process?

MR. GOTTLI EB:  None.

CHAI RPERSON GRI FFI'S:  Okay.

MR GOITLIEB: |'ma honeowner, and |'ve
never built anything.

CHAI RPERSON CGRI FFI'S: Okay. That's cl ear.
| just want to set ny understanding of what |'m
heari ng here.

Then, hel p me understand what the zoning
violation is in applying for five different permts.

MR. GOTTLIEB: No, the zoning -- |'m not
alleging there's a zoning violationin filing the five
permts. I'm alleging that it's extraordinary
ci rcunst ance to demand t hat sonmebody knowin the first
permt that they were going to build a wall --

CHAI RPERSON GRIFFI'S: The five permts,
the timng --

MR. GOTTLI EB: -- and then, the fifth
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permt they were going to build a fence on the wall.

CHAI RPERSON GRI FFI'S:  The issue -- no,
understand. The filing of the five permts goes to
the tinmeliness issue, then.

MR. GOTTLI EB: Absol utely.

CHAI RPERSON GRI FFI'S: (Okay. That's a very
cl ear point that needs to be before the Board. Let ne

go to Waste Managenent and sone of the other cases.

Sisson -- actually, | think I will take -- no. Ckay.
WAst e Managenent . | think there are
precedent cases that come -- that have -- that go in

courts and cone back to us that we rely heavily on for
t hose precedential elenents. And it nakes not matter
whet her it's an appeal or an application, whether it's
a use variance, an area variance, or an appeal of a
certificate of occupancy. Even simlar infractions
have lended itself to precedential issues for us in
our process, in our interpretation.

So | differ with that, unless you know
some -- | guess ny question would: how would we not
| ook at any of the court cases that set up those
el enents of precedence for us?

MR. GOTTLIEB: | think if you | ook at the
Court of Appeals case in Sisson, it cites Wste

Managenent, and it says these constitute the very
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ci rcunst ances that were beyond her control and make
application of the extraordinary circunstances
exception in Waste Managenent.

CHAI RPERSON GRI FFI'S:  How do you rely on
Si sson to make your case, but say you cannot be held
accountable to Waste Managenent, when that's a
corporation-corporation, and yet Sisson is cited by
the courts? O, rather, Waste Managenent is cited by
the courts in Sisson.

MR. GOTTLI EB: Because it's a totally
different context. | wasn't -- this is a case where
-- in Waste Managenent this was an applicant for a
C of O There was no issue of whether they knew the

facts or not.

CHAI RPERSON GRI FFI'S: | understand that.
MR. GOTTLIEB: |I'mnot -- | don't have any
of the facts. | didn't have any of the facts. This
was going on behind ne on a -- on -- where they

trucked in tons of dirts and rai sed the hei ght of the
property, and then put around cl oth fences, so none of
us could see what was goi ng on.

CHAI RPERSON GRI FFI'S:  Okay.

MR GOTTLIEB: | was misled and told | was
going to be getting the plans.

CHAl RPERSON GRI FFI'S: | understand al |l of
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t hat . | guess the point would be -- all right. |
guess for clarity -- | don't look at what's being
asked in terns of the precedent established in Waste
Managenent .

MR GOITLIEB: Well, | think the Sisson
case clearly says that --

CHAI RPERSON GRIFFI'S: W'l get to that.

MR. GOITLIEB: -- the first permt did not
put the applicant on notice of all the work --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR GOITLI EB: -- to be done on the
intervenor's property.

CHAI RPERSON GRIFFI'S:  In fact, the Chair
did that case, so |l'mvery famliar with the facts on
it, and, actually, the decisions onit. Sol think if

we get into the deliberations, we can address those

i ssues.

Let me ask you, then, again, you indicated
that there was -- that the intake -- well, there's two
aspects. Is there a zoning i ssue that arises with the

environmental intake forn? |If there is an error, or
if there's even a crimnal act that has taken pl ace,
are we the jurisdiction to hear those?

MR. GOTTLI EB: Well, when peopl e apply for

permts, and they say -- this is the first permt and
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they say, "We're not applying for any other permts
for the next three years,” and they certify that,
okay, and they say, "I understand |' mcertifying that,
and I may go to jail if I'm proved to have lied,"
you're going to sit here and tell ne | should ignore
t hat ?

CHAI RPERSON GRIFFIS:  Wll, we're not a
crimnal court.

MR GOITLIEB: It's in the record. It's
in the permt application.

CHAI RPERSON GRI FFI S: But what do | do
with that?

MR. GOTTLIEB: 1t's what the zoni ng people
| ook at.

CHAI RPERSON GRI FFI'S:  What do you want ne
to do with it in terns of ny jurisdiction and
authority?

MR GOITLIEB: Well, | think --

CHAI RPERSON GRI FFI'S: | can nake note of
it, but I"'mnot a crimnal court.

MR. GOTTLIEB: Wll, do you want -- do you
want Holland & Knight to continue to advise its
clients that the way to go forward is --

CHAI RPERSON @RI FFI S: Do you want nme to

preclude Holland & Knight from advising clients? |
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really --

MR. GOTTLI EB: No, no.

CHAI RPERSON @RI FFI S: -- want to get to
the --

MR. GOTTLIEB: | think you want to send a
nmessage, though, and say that doing it this way,
having five pernmts when you can have one --

CHAI RPERSON GRI FFI'S: | can send a | ot of
nessages, but you want nme to decide definitively
specific issues.

MR. GOITLIEB: Right.

CHAI RPERSON GRI FFI'S:  So nessages -- oh,
believe nme, start nme talking and 1'd love to send
nmessages.

Now, we need to get specifically intoit.
So what it needs to be framed to ne is, does this
environnental intake form any of the answers on it,
rise to the level of an appeal able issue before this
body? Are there zoning issues?

MR. GOTTLIEB: |1'malleging that there are
extraordi nary circunstances.

CHAI RPERSON GRI FFI'S:  So, again, it goes
to tineliness.

MR. GOTTLI EB: Absol utely.

CHAI RPERSON GRI FFI'S: Okay. So we're --
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MR. GOTTLIEB: And | think -- 1 think you

have got to guard the integrity of the zoni ng process.
If you're not going to guard it, who is?

CHAI RPERSON GRI FFI S: | don't disagree.
kay. Going, again, to the tineliness, then, you' ve
i ndi cated -- and through you' re photographs -- you're
sayi ng, | ook, construction is even going on. It wll
stand in the |edgers today of the nobst nenorable
statenent nmade. The porta-potty sets tineliness.
say that because it's always good to be a little bit
light in the afternoon.

However, is tineliness for us not decided
on when it ends but when it begins, or have | |ooked
at it incorrectly? Meaning tineliness is based on an
initial point, and the Board has -- has latitude to
deci de when you knew or when you shoul d have known.

You' re conpelling us to | ook at -- and you
made several statenents and provided photographs --
| ook, constructionisn't over. Aml understandi ng you
to say that tineliness is based on when it ends, and
then there's a certain tine beyond that?

MR. GOTTLIEB: No. |'mtrying to say that
M. Collins represented that this was all finished and
they noved in last sumer. Well, this is now-- this

is now January of 2006 --
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CHAI RPERSON GRI FFI'S:  But | think --

MR. GOTTLIEB: -- and they're still doing
construction. So |I'msaying to you --

CHAI RPERSON GRI FFI'S:  You used the | egal
term nol ogy of "under roof." | nean, for us, the
legal interpretation -- actually, for the Zoning
Comm ssion al so, when they |ooked at establishing
ti meliness, because, believe me, not too |long ago this
used to take up all of our afternoons -- tineliness.

And so t he Zoni ng Conm ssion took it up --
|l ook, it's so undefined, let's get a little bit nore
definition.

s it your testinobny that this was not
under roof, or is not under roof?

MR. GOTTLIEB: | think if you | ook at the
pictures, there are a | ot of objectionable aspects to
this -- to this devel opnent that have nothing to do
with the first house structure as opposed to the
second house structure. So they could have had the
first house structure under roof, but there are many
t hi ngs.

| do want to point out, though, that it's

CHAlI RPERSON @RI FFI S: [t's an excell ent

poi nt that you just brought up. Let nme ask you, are
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you appeal i ng el enents that you fi nd obj ecti onabl e, or
is there an error that arises out of an objectionable
qual i ty?

MR GOITLIEB: No. | think there are --
there are errors.

CHAI RPERSON GRI FFI'S:  Okay.

MR GOTTLIEB: | think the errors include
a total obliteration of the required side yard
requi renents, and the required rear yard requirenents.
I f you look at that tennis court, for instance, that
fully occupies the rear yard. |It's on the property
line, and it's raised up in the air by, what, 20 feet.
| nmean, it's so outrageous it boggles the mnd that
this could be approved by anybody.

But, you know, if you want to just | ook at
that, that's one -- one exanple of the violations.

But | did want to point you to Exhibit 9,
whi ch when the Zoni ng Conmi ssion approved this rule,
the 60-day rule, M. Bergstein -- who is not here
today -- concl uded t he hearing expl aining to the Board

that this is really a nmatter of case-by-case

determ nati on. And, actually, he did -- he did
di sti ngui sh. He said, "You have two types of
appeal s. "

And this is inthe end of ny exhibit, "You
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have two types of appeals before the BZA." You have
an appeal where sonmeone denies a permt, or a Cor Q
and that creates absolute know edge. Absol ut e
knowl edge. Wen you're denied a C of O there's no
i ssue. The person who wants their permt or C of O
knows they have 60 days.

The harder thing is when you have these
situations where a permt is authorized, and things
start happeni ng on the property, and there's no way of
knowi ng just the way the property is devel opi ng that
there may be an illegality. You don't know that the
t hi ng may be outsized, and, still, they start -- until
they start building the third story.

Now, that's M. Bergstein. That's him
telling the Board, explaining to themthe reasons for
this rule.

CHAlI RPERSON CRI FFI S: Is that what the
Board adopt ed?

MR GOITLIEB: That's what -- that's the
heari ng. That's the hearing when they adopted it,
yes.

CHAI RPERSON GRI FFI'S: | understand. He's
a |l egal advisor to the Zoning Conm ssion, right?

MR. GOITLIEB: Yes. | think he's probably

a pretty good authority to cite. No?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

98
CHAI RPERSON GRIFFIS:  Well, | would say

no, he doesn't wite the legislation --

MR. GOTTLI EB: Okay.

CHAI RPERSON @RI FFI S: -- and the
regul ations. The Zoni ng Conm ssion does.

MR. GOTTLIEB: Okay. Well, he said the
property owner nmay not -- may not know sonething
really bad is going on.

CHAI RPERSON GRI FFI'S: And | don't di sagree
with that. | want to just put it into context, |
nmean, what -- what that thing said. It's not
unfamliar territory to us, and, believe nme, we
decided that's why we're here. That's why we coul dn't
wal k in here and say, "It'stinmely. It's not tinely."
W allow it to be briefed.

Ms. Mller?

VI CE CHAI RPERSON M LLER: M. Cottlieb, |
appreci ate what you just read, and I want to ask you,
| don't know that you put this in your pleadings.
When did you -- when would you say that you knew

sonmething really bad was goi ng on?

VR. GOTTLI EB: It was really an
evol utionary process. But | will say that they did
everything they could to nmake sure that | didn't.

When | tried to visit the property, the Sandy Spring
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peopl e physically threatened nme. Wen | asked them
for permts, they did the sane thing.

| constantly called the police, because
t hey were operating on Sundays, at nights, and in the
nornings, tried to get on the property. The police
advised ne to stay off the property.

VI CE CHAI RPERSON M LLER  Ckay.

MR. GOTTLIEB: 1In addition, they hired a
24-hour guard to keep neighbors off the property.
They rai sed the property by at | east 12 feet. You can
see by the pictures. And if you look at the first
letter fromny nei ghbor, Kathie Dematatis, they put a
high cloth barrier around, so none of us could see
what was happening. So how are we supposed to know?
Are we supposed to have a satellite and | ook down and
see what they're doing back there? | nean, they did

everything they could to mslead us.

VI CE CHAI RPERSON M LLER: | understand
that. | hear what you're sayi ng about everything they
did. W are -- we do have to decide tineliness, and

one of the things that I"mtrying to pinpoint is, you
know, when did you know that there was a problem at
| east with respect to the 2003 permts?

MR. GOTTLIEB: Well, you can see --

VI CE CHAI RPERSON M LLER: Are you sayi ng
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you didn't know there was a problemuntil the fence
permt cane along and you fil ed?

MR GOTTLI EB: | think that -- 1| think
that was -- there was a -- first of all, you have to
| ook at these pictures and understand the scope of
this devel opment. This was -- this house was not put
up qui ckly, and none of the stuff was put up quickly.

As you can see, we're still working onit.
The permits were i ssued in 2003, and three years | ater
they're still doing the constructiononit. Soit was
a very slow building process, and it was an enor nous
proj ect .

VI CE CHAI RPERSON M LLER: Wien was the
| oner pl atform conpl eted, do you know?

MR GOITLIEB: | don't, no.

VI CE CHAI RPERSON M LLER: W th respect to
the fence issue, the fence pernmt, does that apply to
nore than one fence? Is this -- | probably should go
back to DCRA after you, but, you know, you're saying
there aren't enough fences for them And then, we
| ook at your pictures and | see a few different
fences, and so |'m wondering, does your appeal go to
all the fences?

MR, GOITLI EB:  Yes.

VI CE CHAI RPERSON M LLER: And is there
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nore than one pernmit, or is there one pernmt that
applies to the fences? One permt that lists -- the
one that's attached to DCRA s pl eadi ng?

MR. GOTTLI EB: You know, if you're having
trouble figuring out what permts authorize what, so

aml, and | have no expertise in this area. They did

VI CE CHAI RPERSON M LLER: Wl I, |I' maski ng
you -- you filed the appeal -- what zoning error
you're referring to.

MR, GOTTLIEB: If | could just say, M.
Mller, it's nmy understanding that the permts sinply
parrot back on their face what the applicant puts in
their applicationinternms of what they authorize, and
that the substance of the permit is in the plans that
are -- that are approved. But | couldn't get nmy hands
on the plans.

VICE CHAIRPERSON M LLER Are you
appealing all the fences?

MR, GOITLI EB:  Yes.

VI CE CHAI RPERSON M LLER: The permt for
all the fences?

MR, GOITLI EB:  Yes.

VI CE CHAI RPERSON M LLER:  And do you --

MR. GOTTLIEB: And all the walls. All the
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structures in the side yards and the rear yards.

VI CE CHAI RPERSON M LLER And can you
articulate mybe alittle better what the zoning error
is with respect to the fences?

MR GOITLIEB: | think the -- well, the
fences al one?

VI CE CHAI RPERSON M LLER:  Yes.

MR GOTTLIEB: Well, | think this is an
exanpl e of how you can't conpartnentalize the permt
process. |If you're -- you're saying the rules allow
you -- refer to the building code and the building
code says, "Wll, you can have seven feet high in a
required rear yard or side yard," well, does that --
does that mean you can have seven feet of this and
seven feet of that? | mean, is that -- does that nake
any sense as a zoning matter, that you could --

VI CE CHAI RPERSON M LLER: I s that what
you're alleging the error is, that they didn't --

MR. GOTTLI EB: Anong the errors, yes.

VI CE CHAI RPERSON M LLER: -- that they
didn't -- that they shouldn't have -- how should | say
t his?

MR. GOTTLIEB: Yes. But how can you --

VI CE CHAI RPERSON M LLER:  They shoul dn't

start fromthe |ower platformup?
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MR. GOITLI EB: But how can you connect the

dots when this -- this is in one permit and this is
anot her permt? And, | mean, to say that -- fromny
standpoint, | | ook at this conbined structure. |1'm--

that's what |'minpacted by.

You can't expect me to | ook at the | ower
one and envision, well, gee, what could they build on
that? They could build another fence, they could
build a house, they could -- |I nean, how can you ask
residents to just inmagi ne what peopl e are goi ng to do?
How can you -- and how can you let people who
obviously have plans that are thoroughly --
t hor oughl y, you know, di scussed over a | ong course of
years to break up the process, hide the ball fromthe
Zoni ng Board, and the staff, and from nei ghbors.

VI CE CHAI RPERSON M LLER  Ckay.

MR GOTTLI EB: So none of us can eval uate
it until we see the whole picture.

VI CE CHAI RPERSON M LLER: | s your point
t hat you coul dn't have known t he probl emw th t he 2003
permts until the fence went up and you saw how hi gh
t hat was?

MR GOTTLI EB: Wien | see the conbined
structure, or when | see --

VI CE CHAI RPERSON M LLER:  Yes.
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MR. GOTTLIEB: -- when | see the fact that

there are two walls and two fences? | nean, the
zoni ng people didn't see that. How am | supposed to
see that?

VI CE CHAI RPERSON M LLER: Is that your --
is that the basis for your appeal ?

MR GOTTLIEB: Yes. | nmean, | think --
think it was -- they nade -- they nade it very, very
hard for anyone to assess, because they hid the ball.
They had five different permts over -- over a two-

year period, and they just assumed that, gee, no one

is going to catch on until it's too late. And that
was how the nice, brilliant strategy -- and it was a
great strategy. It worked.

VI CE CHAI RPERSON M LLER: Okay. Let ne --

MR GOITLI EB: You had three different
people in the zoning office review it. Isn't the
ideal -- isn't the concept to have one person sit down
with one plan and assess whether it's conpliant or
not? Instead, they had five different plans over a
t wo-year peri od. They had three different staff
people in the zoning office reviewit.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE CHAI RPERSON M LLER: Ckay. Let nme

ask you one nore time if you can pi npoi nt when you --
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MR GOTTLIEB: No, | can't.

VI CE CHAI RPERSON M LLER: -- determ ned
there was a probl em

MR. GOTTLIEB: | can't. No nagic day, no.
But | would say |last year there was an enornous rush
totry to get --

CHAI RPERSON GRI FFI'S: Wre you concer ned
when you saw the big shroud go around the property?

MR. GOTTLI EB: Absolutely, and | went to
-- | went to conplain, and the Sandy Spring people
were |ike thugs.

CHAI RPERSON GRI FFI'S:  When was that?

MR GOITLI EB: Last year.

CHAI RPERSON CGRI FFI'S: When did you real i ze
that they had hired a private guard?

MR. GOTTLI EB: That was at | east a year or

so ago. But the people -- | nmean, | can renenber from
the -- from the outset, | tried to get on the
property, the people would -- would rush ne off. And

then, 1'd speak to Ludwig. He was |ike, "Well, you

know, that's just the way they are. W'IlI| be friends.
Ww'll sit down, we'll talk, we'll go through the
pl ans, | prom se you."

He woul d constantly tell nme, "W're stil

working onit." Then, this guy Bob Gage at Covi ngt on,
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he calls me and he says, "Well, we're still working on
the plans.” Meanwhile, while Bob Gage, a partner at
Covington, istelling ne they are still working on the
pl ans, they had already applied and gotten permts.

CHAI RPERSON GRI FFI'S:  Ri ght.

VI CE CHAI RPERSON M LLER: Ckay. Vel |,
when you're referring to those discussions, and your
bei ng m sl ed or what ever, were you aware at that point
about the problemthat you're appealing now?

MR GOTTLI EB: No. No, because -- because
it took them-- | nean, the first year all they were
doi ng was bul |l dozing tons of dirt around. | nean, if
you |l ook at the pictures, this is a three-acre plot
that they basically raised up the elevation by 12
feet. It was just enornous. It was a gigantic job,
and it was a very sl ow process.

VI CE CHAI RPERSON M LLER: You weren't

concerned when they were raising the earth up that

hi gh?

MR GOITLIEB: Well, | saw all the dirt?
Absolutely I was -- | was concerned, and | went to
Ludwi g. He said, "Don't worry. W're just -- you

know, we're just pushing dirt around. W don't have
our plans final yet. W don't have the footprint.

We're not sure what we're doing. W'Il get back to
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you. We'll work with you. Don't worry, you won't be
adversely affected."”

CHAI RPERSON GRI FFI S: So that was the
sumrer of 20037?

MR. GOTTLIEB: That's right.

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?

VICE CHAIRPERSON M LLER: And what
prevented you fromfiling an appeal earlier?

MR. GOTTLI EB: We never saw the whole

proj ect . These fences just went up, and they are
still -- this is 2006. They're still doing stuff.
You can ask -- you can ask -- if you look in the first
letter from Kathie Dematatis, | nean, | think [|ast

year there was this enornous push to finish up, to get
t he work done, so that they could nove in.

| think |ast year, which is when | filed
ny appeal, was when everyt hi ng began to cone down, al
of the barriers began to cone down, and they nade it
fit for the Ludwigs to nove in. That's when nei ghbors
were finally able to see exactly what was goi ng on

They arranged a neeting in |l think it was
March of | ast year with the Ludwi gs to figure out what
was going on. | wasn't at that nmeeting. But M. Gage
and two representatives from Sandy Spring were there

totry to address sonme of the neighbor's concerns.
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So I would say last year was when the
devel opnent really began to take shape, and people
began to be able to see exactly what had happened.
And as you can see from ny pictures, it's still
evol vi ng.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

VI CE CHAI RPERSON M LLER: Ms. Gates, |
have a question for you. 1 don't know whet her you can
answer this or not, but | don't believe we had a
problemw th tinmeliness in the Econom des case. And
the ANC was involved wth that case, and |I'm
wondering, howis it that -- | don't know about how
the different years stack up, but howis it that the
ANC was aware of -- or was the ANC aware of this

situation in 20037

MS. GATES: | don't know. | can't
remenber. | have nore paper there than anything, but
anyway - -

VI CE CHAI RPERSON M LLER:  When was t he ANC
awar e?

MS. GATES: The ANC becane aware of the
Econom des case either in October of Novenber when
Ms. Carone first reported it to us.

VI CE CHAl RPERSON M LLER: Okay. What year

was t hat ?
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M5. GATES: ' 05.

VI CE CHAI RPERSON M LLER  Ckay.

M5. GATES: No, excuse ne. ' 04.

VI CE CHAI RPERSON M LLER: And when --
okay. Basically, | want to know, when did the ANC
t hen become aware of this case?

MS. GATES: When | -- | becane aware of it
when | received the filing or the mailing.

VI CE CHAI RPERSON M LLER  Ckay.

MS. GATES: | think M. Collins should
probably go back and advise his clients that their
permts have all expired. They are over two years
old, and they're still doing work.

CHAI RPERSON GRI FFI S: But they've been
i nvoked. But that's not our --

MS. GATES: | understand that. |'mnot --
|"mjust speaking to M. Collins.

CHAI RPERSON GRI FFI'S:  Okay.

MS. GATES: Septenber 2, 2005, is when ny
submi ssion i s stanped.

CHAI RPERSON GRI FFI'S:  Anyt hing el se? Any
ot her questions?

MS. BELL: Could | interject for a nonent?
| just consulted with M. Bail ey. | don't know if

it's helpful. | have a copy, actually, of the plat
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fromthe 2003 initial permt that at |east shows what
the footprint of the project would be, and it does
show wal | s.

I'm a little confused, because the
appel l ant indicated that he is now chal |l engi ng all of
the wall or fence pernmits, and they're all different
permts. And they were approved at different tines,
so I'mnot quite sure if we've noved away from the
2005 fence permt and i nto sonething el se or not. But
| don't knowif it's helpful to the Board to at | east
see what the initial project -- at | east what the pl at
| ooked |ike for the initial project back in 2003.

If not, | also wanted to add two nore
points, if |I could. The construction code and the --
does not require a homeowner to submt permts for
accessory projects at the sane tinme that the initial
construction for a hone pernmit is issued.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BELL: So | know that you all are
aware of that.

CHAI RPERSON GRI FFI'S: | don't want to have
a lot of rebuttal here.

M. Cottlieb, have you seen that plat?

MR GOTTLIEB: | don't believe | have, no.

Is this Exhibit Gin this proceedi ng?
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M5. BELL: No. [It's just m snmarked.

MR GOTTLIEB: No, | don't know where this
came from But, you know, certainly ny attenpt totry
to get docunents like that, as |'ve indicated, have
been unsuccessful .

CHAI RPERSON GRI FFI'S: Wiy woul d we -- why
woul d we have that produced for us now?

M5. BELL: Actually, it was attached to
one of the permits that he is now challenging. So |
wasn't -- I'mnot quite clear what he has seen, but --

CHAlI RPERSON CRI FFI S: Al right. Last
guestion, M. CGottlieb. Wat docunents have you seen?
Have you seen draw ngs?

MR. GOTTLIEB: | saw drawi ngs only of the
2000 original plan, and the only reason | --

CHAI RPERSON Rl FFI S: You' ve never seen
any permtted plans?

MR. GOTTLIEB: No. The reason why |'ve
seen that is because that is housed in a federal
facility in Suitland, Mryl and.

CHAlI RPERSON GRI FFI S: | know t hat. But
you' ve never seen --

MR. GOITLI EB: And that's the only
docunent that |'ve been able to get are the plans. MW

attenpts to get the other pl ans have been
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unsuccessful .

CHAI RPERSON GRI FFI'S: Al right.

MR. GOITLIEB: Now, certainly, if I can go
to Suitland, Maryland, to get the plans, obviously I'm
willing to put out the effort to get them | think
it's -- it reflects on the process that | have to go
to a federal facility to get plans that are now siXx
years old, and | can't get plans that are nore recent.

M5. GATES: And this is not an unusua
conpl ai nt. The ANC experiences this on a regular
basi s.

CHAI RPERSON CRI FFI S: Ri ght .
Unfortunately, this afternoon |'mnot the D rector of
DCRA. Tonorrow maybe, | don't know.

(Laughter.)

But, all right, I think we're going to
need to take five mnutes and stretch our |egs, and
then we'll resune.

(Wher eupon, the proceedings in the

foregoing matter went off the record at

4:29 p.m and went back on the record at

4:57 p.m)
CHAl RPERSON GRIFFI'S:  Very well. Let's
resunme. | think we have sufficient briefings, witten

and orally today now, on the notions to disn ss based
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on timeliness and jurisdictional issues. And | think
t he Board should take up that notion in deliberation.

So that being said, let us nobve ahead.
First of all, I want to go to the tineliness. | think
it breaks down fairly easily for our discussion in
terms of filings of the appeal.

W have five that have been brought forth
in these mlestones, the first four, and then the
fifth, the first of which started -- and | just had
that out -- in 2003, the last of which was in 2005;
the first of which was the retaining wall site and
tennis court, and subsequently on.

"Il hear sone di scussion on that interns
of Board nmenbers' understanding of timeliness. It is
nmy indication in looking at this that May 9, 2003;
June 26, 2003; July 2003; and Septenber 15, 2003; al
are under this appeal, are in fact not tinmely before
us for appeal.

| looked at that from the witten
subnmissions and also the oral testinony today
regarding the awareness and, one, the official
adm ni strative decision, which is our first point at
which the clock starts. And the second, then, is
speci al circunstances and what would nove us to be

persuaded that it was not reasonable to understand
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that there may have been an error.

And so we woul d | ook at when or when did
or when should a person have known. Time went
substantially by. There was action and observation
going, and | don't believe that there has been a
substantial -- there hasn't been a case nade that
there were circunstances that would allow us to see
that that tinmeliness was stretched.

The Sisson case has been talked a |ot
about and perhaps around inthis -- in this case, and
| want to just address that kind of briefly, because
| don't -- | don't see the parallels and/or the
conpel ling use of Sisson in this case.

Si sson went to dramatic permts submtted
simul taneously, not a |inear subm ssion on a single
project, as this one was, as you submt a -- you know,
a sheathing and shoring and a foundation and a base
bui | di ng on upwar ds.

Si sson was substantially different with
that, having two-story additions and garages and
covered porches being submitted w thout ever being
able to see what the total calculation of |[ot
occupancy night be, or the total inpact. It was |
think a very clearly differential -- differentiated

case than this one.
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The nunber of permits might rise us tothe
| evel of doing a brief conparison. But after that
prelimnary conparison, | believeit falls short. The
| ast permt would be that of the 2005, which would be
April 27, and it was issued for the fence, authorizing
construction of the three types of fences as |isted.

| findthat that is tinmely and woul d speak
to the -- whether there are elenents of zoning
jurisdiction arising out of those. But I'mgoing to
| eave tinmeliness open for the Board's discussion.

BOARD MEMBER ETHERLY: M. Chair, |'mj ust
going to make ny remarks very brief, because | think
you've sunmmarized ny position exactly and to the
letter. So I'mjust going to sinply associate mysel f
with your remarks as it relates to the first three
permts in question -- the July 1, My 9, and
Sept enber 15, '03, permt.

And, further, | agree entirely with your
position on the April 27 permt, but woul d perhaps go
a step further, just as an indication that | wll
agree with the fact -- the facts as | believe they are
laid out correctly in the DCRA notion for disn ssa
concerning the fact that there is no zoning relief
that is sought regarding that particul ar vinyl-coated

fence in question.
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Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you.

O hers?

VI CE CHAI RPERSON M LLER | just want to
address the law a little bit to explain the context.
Qur decision on tineliness is governed by our
Regul ation 3112.2(a) -- specifically says an appea
shall be filed within 60 days fromthe date the person
appeal ing the admnistrative decision had notice or
know edge of the deci sion conpl ai ned of, or reasonably
shoul d have had notice or know edge of the decision
conpl ai ned of, whichever is earlier.

And for me, in analyzing the tineliness
here, | think | msspoke wth respect to the
Econom des case, and | want to correct that. There
was a tineliness question there, but in that case |
think the property was across from a park, and the
property conpl ai ned about was shielded by trees, and
it wasn't until the leaves fell off that they could
see that -- the problem

Now, in this case, we have a next-door
nei ghbor, and construction has been going on -- was
going on for two years, since the 2003 permt. And so
it isless reasonable -- or not really reasonable with

respect to due diligence being taken that the
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appel  ant here should not have filed earlier.

Al so, contrary to what M. Cottlieb said
about -- that we're required to hear a case, we may be
required to hear at least up to this point, but, in
fact, we're not allowed to hear a case if it's
determined that we don't have jurisdiction.
Jurisdictional requirenments are not waivable, so --
and sonetines there are harsh results, and in the

Wodl ey Park Comunity Association case that M.

Collins cited -- | think | just want to read from
t hat .

"' m not sure whether he -- he read this
part or not, but it -- it sheds light onit. It says,

"The court said there WPCA cannot now escape t he harsh
consequences of its one-year delay in appealing,
because WSC, in its adversary and difficult
negoti ations, was less than fully candid.” While the
ci rcunstances presented here certainly nake WPCA' s
one-year delay in appealing the building permt
under st andabl e, they do not nake it reasonable for
pur poses of tineliness.
And | think that -- | read that because

think it goes to his point that he may have been
m sl ed by his neighbor. But the court has found that

that's not grounds for finding tineliness.
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So | -- 1, too, have to find that the
first four permts are not tinely.

CHAI RPERSON GRI FFI'S: O hers?

COMM SSI ONER PARSONS: This whole thingis
a tragedy. | think this tennis court and what has
happened here s absolutely obnoxious to the
nei ghbor hood. The house is a gorgeous house. It's
just an absol ute tragedy what has happened here.

The i ssue of tinmeliness is the one that is
the nost difficult, because the only thing that's
really tinmely is a fence issue, which isn't the issue
here. That is, whether this fence is seven or seven
and a half feet high around the tennis court doesn't
deal with the tennis court and whether it should be
t here or not.

So | agree that the 2003 permts, we just

can't reach on a tineliness basis. | mean, our
regul ations are clear. You can't say, "Well, inthis
case, they could have, but they didn't." So based on
that, I am-- | amnot persuaded to go forward. Even
though this -- this fence permt appeal was filed
timely, | don't know why we would go through the

exercise of trying to hear a way through this case.
So I'mnot -- |I'"mnot there.

CHAI RPERSON GRI FFI'S:  Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

119
VI CE CHAI RPERSON M LLER: | don't know i f

we're finished discussing the tinmeliness issue, but
t he reason, too, that we woul d go ahead with the fence
permt issue would be if we determned we had
jurisdiction. And then, it's upto themto nmake their
case, not to decide where -- at this point, where
would that lead to. Not to think about the nerits,
but just whether or not we have jurisdiction, and t hen
| et them nake their case.

CHAI RPERSON GRI FFI S: Jurisdiction in
terms of tineliness.

VI CE CHAI RPERSON M LLER:  Ch. Tineliness?

CHAI RPERSON GRI FFI S: What in terns of
jurisdiction are you establishing?

VI CE CHAI RPERSON M LLER: | think that the
parti es have conceded that the fifth permt is tinely,
the fence permt, and then the question is whether or
not we have subject matter jurisdiction over that, or
whet her that is purely a building code i ssue that this
Board has no jurisdiction over.

| woul d argue that we do have jurisdiction
pursuant to 2503.3, but if we didn't that regul ation
woul d be render ed neani ngl ess, and regul ati ons aren't
to be interpreted so as to be rendered neani ngl ess.

COW SSI ONER PARSONS:  Well, Ms. MIler
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do you nean that -- that we could start with a fence,
and we wouldn't have a fence if we didn't have a
tennis court? So, then, let's goto the tennis court?
| s that where you're going? And all the way back to
2003, during the -- during the hearing? That's ny
point. | don't think we can legitimately go there.

VI CE CHAI RPERSON M LLER: No. Moo-- |
guess ny point is we hear the fence permt. And if,
in fact, there was an error there, then wherever that
error leads is -- | don't even think that is
necessarily before us. That would then be before the
applicant to make changes the property. But | don't
think that the 2003 permts would be before us.

CHAI RPERSON GRI FFI S: So we'll hear an
appeal to establish whether there was a buil di ng code
violation in constructing the wood, chain |ink fence,
or wrought iron fence?

VI CE CHAI RPERSON M LLER: Yes, we woul d
hear -- we would hear -- | think that the issue is
whet her it exceeds the seven feet height limtation
set forth in the building code, and naybe how that's
cal cul ated, whether it should be calculated in
conmbination with the "platform structure” or whether
the fences by thensel ves exceed seven feet. | don't

know. O whatever else issue is -- is tied to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

121

specifically a zoning regulation.

But | think that they do allege a zoning
error. | nean, they -- the appellant. And, in
particular, on page 14 of appellant's anended and
restated statement in support of their appeal, do
allege this exceeding seven feet, in violation of
bui l di ng code, which is referenced in 2503.3 of our
zoni ng regs.

BOARD MEMBER ETHERLY: So it woul d be your
position, then, Ms. MIler, that the argunent offered
by DCRA ,that that's an enforcenent issue, however,
not necessarily a relief -- a ground for relief that

can be granted or satisfied by this body.

That's why | -- | took Ms. Mller's
comments to suggest -- raise, and rightfully so, raise
it -- if it is indeed still the sense of the Board
that -- that the permts, the mmjor pernmts in

guestion, are indeed outside of the scope of an
appeal, because of the issue of tineliness. Ther e
still is a question of: what do you do with the fence
if that appeal is before us in atinely manner? Which
| would think that it is.

But as | indicated in ny -- in ny
stat enent supporting the Chairman's position, | felt

that at |east anticipating where the Chairman was
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going to go on the issue of the fence itself that's
left over, | felt that there were not a set of facts
t hat supported a claimfor zoning relief, but, rather,
i nplicated the building code, which is not the subject
of this Board's -- this Board's authority.

It's your sense, Ms. MIller, that there
is, by virtue of the zoning reg that you' ve cited,
whi ch references the building code, that thereis, in
fact, a zoning inquiry there. That's what you're
argui ng or suggesti ng.

VI CE CHAI RPERSON M LLER: No. | had a
colloquy with Ms. Bell, because at one point that's --
| thought it was just about an enforcenent issue that
-- that DCRA said that it had to be seven feet, and
maybe it wasn't. But now |'mnot so sure about that.
|''m not sure whether -- whether the ZA evaluated it
correctly in the context of this property or not.

And so, therefore, just because |'m not

sure about it, | wouldn't want to throw it out. I
think that there is -- at this point, we don't need
pr oof . At this point, we're just dealing with an

al l egation of error.
And | think that there is an all egation of
a zoning error, and that if you were to decide that

2503. 3 nmeans that we can't | ook at the buil ding code,
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or consider it, then you could conclude that we don't
have subject matter jurisdiction over this. But |
don't concl ude that.

CHAI RPERSON GRI FFI'S: O hers?

BOARD MEMBER MANN:  Well, this certainly
throws a slight winkle into what | thought were
really straightforward thoughts on my own part. But
to go solely to the tineliness issue, | also would
associate nyself with the comments of ny coll eagues,

at least as first stated by the Chai rman and echoed by

M. Etherly, and | don't believe that -- that the
appellant is tinmely certainly for this first -- for
the first set of building permits. | do believe that

he shoul d have had notice of the decision conplained
of .

Regarding this fence issue, it -- it gives
nme pause, but I'malso having a little bit of trouble
seei ng where that takes us.

CHAI RPERSON CRI FFI S: | think that's to
you, Ms. Ml er

VI CE CHAI RPERSON M LLER: Wll, | don't
know exactly where it's going to take us. | just
think that that's the case that the appellant would
have to make. | just feel at this point to dismss it

we woul d need to determne definitively that there is
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no allegation of the zoning error.

COW SSI ONER PARSONS: Vell, | find Ms.
M || er persuasive over the past three to five m nutes,
so I'"'mswinging to her side on this. | was focusing
my attention on the tennis court, as | stated, but
there -- there may be sone nerit to exploring the idea
of a seven-foot concrete wall with a seven-foot fence
on top of it.

And | sense -- of course, we've got many
pi ctures of that, and the appellant is claimng it's
seven and a half feet high. And I'mnot talking about
wood. |'mtalking about the conposition of the two,
and do they -- do they fit within the buil ding code as
a single entity? That is, awall with a fence on top
of it, and what is that in the code.

CHAI RPERSON GRI FFI'S:  Okay.

BOARD MEMBER ETHERLY: Per haps, M. Chair,
just for clarity's sake as we nove forward, if it
woul d be appropriate at this time | would take from
the tenor of the -- of our discussion that we are --
there appears to be some consensus, albeit somewhat
hesitant maybe i n some quarters, as it relates to four
of the five permts.

But | would be -- | would think that we're

at an appropriate juncture where a notion would be
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appropriate as it relates to four of the five permts.
So | would suggest perhaps addressing those four
permts, and then that would then I|eave us the
remai ning permt to discuss and deal Wi th
appropriately.

If there is no objection to that
particul ar course, M. Chair, it would be ny notionto
deny Appeal Nunber 17391 as it relates to -- and |'11I
just run through the pernmits, so we're clear for the
record's standpoint. There would be a notion to deny
the appeal as it relates to --

CHAI RPERSON GRIFFI'S:  To dismiss it.

BOARD MEMBER ETHERLY: To dismiss it?

CHAI RPERSON GRI FFI S: Yes. We haven't
heard the appeal. It's a nmotion to dismss on
timeliness.

BOARD MEMBER ETHERLY: Ah, thank you.
Thank you for the correction. It would be ny notion
to -- it would be my notion to grant the notion to
dismiss as it pertains to four of the five permts in
guesti on.

Utinmately, sonmetinmes we refer to themas
four or five permts, but I'Il just run through the
pertinent permts that woul d be outside, that woul d be

part of this notion. |'mmaking this nore conplicated
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than it is, and that's because of the tine of the day,
M. Chair.

So that would be as it pertains to Permt
Number B451175, B452577, B452735, and B4550009.
would -- that would be ny notion -- to grant the
notion to dismiss as it pertains to the appeal of
those four permts. That would | eave remai ning for
di sposition, however the Board deens appropriate,
Permt Number B472018.

CHAI RPERSON GRI FFI'S: | second t he noti on.

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair.

| think the record has been adequately
dealt with on this particular issue. Frequently, | --
frequently, | have invoked the phrase that |'m about
to enploy here with respect to this issue of
timeliness. As we've talked about with regard to
Si sson and WAste Managenent and other cases that
address the issue of tineliness before this Board, |
have always | think been very consistent in terns of

nmy | anguage around ensuring that where there is even

a nodi cum doubt on the part of -- of residents,
or gani zati ons, concerning grounds for appeal, | have
said consistently -- and, once again, |'m kind of
speaki ng sonmewhat as one Board nenber, that | would
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prefer that those residents or those association
organi zati on nenbers sinply get that appeal in the
door, protect or preserve your right.

Clearly, as the case |law states, if there
are extenuating circunstances, the tineline, as it is
outlined in Waste Managenent, and its progeny, there
isindeed an ability for that tineline to be extended,
if youwll. But as | think has been indicated by ny
col | eagues, | have not heard anything in the testinony
t hat speaks to that.

| think there is a very inportant point
that I wll just note, once again speaking as an
i ndi vi dual Board menber, and that is as we deal with
t he chal l enges that | know our residents encounter as
they interact with DCRA, and that's not to cast
aspersions in DCRA s direction.

But to the extent that difficulties are
encountered, oftentimes this Board is forced to
address that issue or -- or perhaps swing to the other
end of the spectrum and deal with the question of
whet her or not you can see construction through the
wi nter or the spring canopy of trees, if you will.

I'ma firmbeliever that to avoid all of
that rigmarole -- and that's not to mnimze the

chal l enges, the frustrations that people feel when
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they interact wth some parts of the District
Governnment apparatus -- but | just -- I'ma firm
bel i ever that WAaste Managenent in part and its progeny
really speak to when you feel that you have a reason
to appeal, get yourself in the door. Let this Board
deal with whether or not you're rightfully here.

That way, it ensures that at |east the
timeliness question isn't necessarily one that has to
be fought over or parsed out, because you're in the
door. So then we don't have to deal with the issue
of , are you here tinely enough? W just deal with the
substance of the matter.

But in this particular instance, | just
did not hear any conpelling testinony that spoke to
any rational extenuating circunstance that prevented
an appeal coming in this door in atinely fashion for
permts that date back to 2003.

Wth that, M. Chair, | wll close ny
remar ks, and encourage any others who m ght want to
speak to my notion.

Thank you very much

CHAI RPERSON GRI FFI S: Excel l ent.  Thank
you very rmuch, M. Etherly.

Are there other comments, deliberation on

t he notion?
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(No response.)

Very well. W have a notion before us.
It has been seconded. |1'd ask for all those in favor
to signify by saying aye.

(Chorus of ayes.)

And opposed?

(No response.)

Abst ai ni ng?

(No response.)

Record that vote.

MS. BAILEY: The vote is recorded as five-
zero-zero. The Board has voted to grant the notion to
di smss the appeal as it is associated with building
permts dated March 9, 2003; Septenber 15, 2003; June
26, 2003; and July 1, 2003.

CHAI RPERSON GRI FFI S: Good. Thank you
very much, Ms. Bailey. Let's nove ahead, then.

We have the Permit Nunber B472018. Does
someone want to briefly address the jurisdictiona
el ement of that?

(No response.)

Is there a notion, then?

VI CE CHAI RPERSON M LLER: | woul d nove to
deny the notion to dismss with respect to that permt

on grounds of subject matter jurisdiction, finding
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that we do have subject matter -- on grounds that --
sorry. Let ne just nove it on that, and we can then
address it.

Okay. | woul d nove this because | believe
that we -- that a zoning error has been all eged.

COWM SSI ONER PARSONS:  Second.

CHAI RPERSON GRI FFI'S:  Very well. Further
di scussi on? Conment s?

VI CE CHAI RPERSON M LLER: | think that
stated it earlier, and | don't want to, you know,
necessarily repeat nyself.

CHAI RPERSON GRI FFI'S: | ndeed.

VI CE CHAI RPERSON M LLER:  So - -

CHAI RPERSON GRI FFI'S:  No need. Very wel | .
This is always a difficult issue. W obviously want

to get into the substance and the facts of all of the

case and hearing everything that is -- and oftenti nes
| think our hands are -- are tied to a very bright
line of what we should -- can | ook at

jurisdictionally.

As much as one m ght want to broaden that
scope, | think -- | think it has been very clear in
our past proceedings, and also in the precedentia
court cases that have established sone of our own

regul ati ons and our understandi ng of regulations.
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We do have a notion before us to dismss
t he notion, which would then set this for appeal. It
has been seconded. 1'd ask for all those in favor of
the notion to signify by saying aye.

(Chorus of ayes.)

And opposed?

(Nay responses.)

And abst ai ni ng?

(No response.)

Very well. If we could record the vote.

MS. BAI LEY: M. Chairman, the notion
failed for lack of a ngjority vote fromthe -- what |
heard on this end. There are two people voting for
it, Ms. MIller and M. Parsons, and so it fails. And
so woul d the Board consider revoting on this?

CHAI RPERSON GRI FFI S: | s there another
not i on?

(No response.)

The Board will have to take it -- an
affirmati ve notion on this. W do have the notion,
then, to dismss before us. And | would, then, nove
that we dismiss the appeal for l|ack of subject
jurisdiction. It did not seem to be a sinple
preponderance of el enents stated that was appeal abl e,

specifically with the additional information that was
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t he background of the permts. And 1'd ask for a

second.

BOARD MEMBER ETHERLY: Second it, M.
Chai r.

CHAI RPERSON GRI FFI'S:  Thank you.

VI CE CHAI RPERSON M LLER:  Di scussi on for
a mnute?

CHAI RPERSON GRI FFI'S:  Sure.

VI CE CHAI RPERSON M LLER: | just want to
clarify, it's a grounds for this notion that no zoning
error has been all eged?

CHAI RPERSON GRI FFI'S: |I'msorry. Say that

agai n.

VI CE CHAI RPERSON M LLER: That no zoning
error has been alleged. Qur jurisdiction wuld be
over zoning errors, and so, therefore -- | nmean, |

said this in the reverse, but | just want to clarify

that ny colleagues have determned that no zoning

error has been alleged -- is alleged in their
pl eadings or alleged in this -- you know, by the
applicant or just what the grounds are -- by the
appel lant, | rmean.

CHAI RPERSON GRI FFI' S:  Yes, | guess that --
| mean, that's absolutely acritical point toit. And

| think it is worth taking a mnute nore to tal k about
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that, whether the -- whether the -- whether we have
the ability to assess the allegations at this point
based on that permt and based on the untineliness of
the four previous pernits, whether we have enough to
base uphol ding the notion to dism ss.

| don't refute that the allegation has
been made of zoning violations. As | |ooked at it,
nost of those elenments fell short or fell on previous
permts that we have found untinely. But | think if
you had to hang your hat on 2503.3, that a fence would
be allowed in a side yard if it was conpliant with the
bui | di ng code.

The only el ement woul d be that the appeal
woul d be based on whether this was approved properly
in permt for conpliance with the building code. |
guess | can't -- |I'm sorry, but there would be
opportunity -- we're in the mddle of a notion, so |
couldn't hear anything at this point.

But others on that?

VI CE CHAIl RPERSON M LLER: |' mparsing this
a little bit, because | guess | would feel nore
confortable if the Board found that the appellant
really didn't sufficiently articulate anerror inthis
case, as opposed to --

CHAI RPERSON GRI FFI'S:  Ri ght.
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VI CE CHAI RPERSON M LLER: -- that we don't

have subject matter jurisdiction over the building
code with respect to fences under 2503.3. If you
under stand - -

CHAI RPERSON GRI FFI'S:  Yes. No, | do.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON @RI FFI S: | do. It's an
interesting issue.

VI CE CHAI RPERSON M LLER: Because | --
think that the appellant was fairly general.

CHAI RPERSON CRI FFI S: Comrent s?
Addi tional information?

(No response.)

| think it's an interesting dissection of
t hat issue.

M. Etherly, did you want to say --

BOARD MEMBER ETHERLY: |'mnot necessarily
certain. | definitely understand the direction in
which ny colleague is heading with regard there
because | am very sensitive to her very correct
statenent that a regul ation should not be interpreted
such -- such that it is rendered neaningless -- a
fairly standard canon of |egislative or regulatory
i nterpretation.

So | tend to definitely agree with her
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there, but I think DCRA's briefing on this is somewhat
instructive in ternms of howit suggests 2503. 3 should
be read. | nmean, part of ny -- ny challenge here is,

what is the remedy, if, indeed, a violation is found?

And, once again, that's where | Kkind of
came -- cane to this with the response that it's an
enforcenent-rel ated issue, because even if you find
that the height of the actual fence is incorrect,
that's still an enforcenent issue, not a BZA issue.
And | felt that that's been a very standard practice
of this body in terns of being careful not to veer
into that particular territory.

So | would still find an outcome wth
regard tothis particular -- this particul ar aspect of
t he appeal, to be consistent with not readi ng 2503. 3
out of existence if you will, but | think 2503.3
sinply says, as the Chair laid out, that our inquiry
stops at ascertaining whether or not the appropriate
zoning review or, in this case, building code review
if you will was done. | nean, |I'mkind of venturing
into soft ground here, because | really don't want to
even get that far into what the process kind of
entails.

But | think that's kind of where 2503.3
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ki nd of stops. Once that's done, anything else that's
found to be out of step with the building code, there
are appropriate places where resolution is taken care

of . Not here.

But | wunderstand where Ms. Mller is
comng from | wish there were kind of a mddle
ground, and it mght sound sonewhat l|ike a very

nuanced and subtle conversation, but it probably is
one that -- that we need to sort out, so we're clear
on the grounds, because | -- if there's a way of
getting Ms. MIller to aconfortable place, I'dliketo
try it.

But -- but, you know, once again, |'m
| ooking at pages 4 and 5 of the DCRA notion, and |
find that to be a fairly palatable interpretation of
how to deal with the reading of 2503. 3.

Once again, in relevant part, as the DCRA
subnmittal reads, a challenge to the height of a fence,
particularly after it 1is constructed, does not
establish a claimfor an error in the revi ew phase of
the permt application process. It is not, therefore,
proper appeal to be heard by the Board.

And t hen, continuing on towards the bottom
of the first paragraph on page 5, even if the height

of the fence is incorrect, the post-design error is
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not subject to Board's review but an enforcenent
matter for the agency.

VI CE CHAI RPERSON M LLER: kay. | just
want to differentiate here, because this is the way
see it. Post-design error sounds like it was built
not in accordance with the building permt, and that's
an enforcenent issue. But if it was not calcul ated
correctly, that seens to ne different, that that's a
-- that could be a -- fall into our zoning purview.

COW SSI ONER  PARSONS: Do you nean
cal cul ated when the permt was issued?

VI CE CHAI RPERSON M LLER:  Yes.

COW SSI ONER PARSONS: O cal cul ated --

VI CE CHAI RPERSON M LLER:  For instance, if
the -- let's just say hypothetically that the Zoning

Adm ni strator should have calculated the | ower

platform and the fence. Just say hypothetically.
That would be a -- a mstake in calculating by the
Zoni ng Admi ni strator. I'"'m just |ooking at them

separately as seven feet and 10 feet or sonething.
COW SSI ONER PARSONS: Ri ght . Whi ch we
tal ked about earlier and --
VI CE CHAI RPERSON M LLER: Ri ght . As
opposed to the property owner building an ei ght-foot

fence when there was -- a permt was properly issued
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for a seven-foot fence.

CHAI RPERSON Rl FFI S: But who is
cal cul ating the neasurenent of the fence? Is it the
Zoni ng Admi ni strator?

COW SSI ONER PARSONS: | think what she's
saying is that's not an enforcenment issue.

VI CE CHAI RPERSON M LLER  Ri ght.

COWMM SSI ONER PARSONS: As was stated by

CHAI RPERSON @RI FFI S: But it's not a
zoni ng i ssue.

COMM SSI ONER PARSONS: Wiy is it not a
zoning issue? If -- if an appeal is brought to us
that this was inproperly interpreted, inproperly
cal cul at ed, seven and seven equal s 14, not seven, for
instance. Wiy is that not something we should I ook
at?

CHAI RPERSON GRI FFI'S: Right. | can answer

that very definitively, but it raises the question of

this is the substance of an appeal. But it's this
way. First of all, the first seven that you' re trying
tocalculate wereinatotally different appeal -- or,

rather, permt that we found not tinmely. So it's not
before us. So that first seven isn't even here.

And the second seven was in another
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permt, and so it -- it all would have gone -- the
Zoning Administrator would have had it from the
buil ding inspector and the permtting, that it did
conply with the building code. But what we're trying
to do is, then, go back at it and nmke our zoning
regul ati ons determ ne how the buil ding code begins to
nmeasur e t hings.

COW SSI ONER  PARSONS: | don't think
that's where M. Mller is going. Maybe the
conversation has gone too far. What she's saying is
don't shut off --

CHAI RPERSON GRI FFI'S:  Ri ght.

COWMM SSI ONER PARSONS: -- jurisdiction
W don't have to shut off here. She's saying find it
untinmely, and not stray into that area as to whether
-- and | forget the nunber, 2305 or whatever it is --
is the basis and say to ourselves, which | think |
agree with, that the appellant didn't make the case on
the zoning side of the issue. That was all you were

asking for.

BOARD MEMBER ETHERLY: | don't disagree
with that direction. | think what we're skirting
around clearly is -- is the concern that by virtue of
-- no, I'll leave it at that. |'mconfortable with

that direction
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Ms. MIller, if you could perhaps offer
agai n what you were suggesting in terns of the grounds
for -- for this particular aspect of the appeal.

VI CE CHAI RPERSON M LLER | think it was
that the appellant failed to articulate a zoning
error, not that this Board doesn't have jurisdiction
over the building code pursuant to 2503. 3.

And when |' ml ooki ng back at page 14 that
| was reading onit, | can see -- | think it was the
Chairman's point that he is reading it -- where they
tal k about the conbined height of these structures,
will we -- we are now not really | ooking at the | ower
structure, because the |ower permts are out.

But on the ot her hand, you know, it's how

you neasure the fence whether that can -- whether
that's a zoning -- whether that is articulated as a
zoning error by the ZA. And | -- actually, if you
|l ook at -- it's hard to pinpoint exactly -- and we're

dealing with, you know, the comunity. You know, what
exactly is the zoning error?

CHAI RPERSON GRI FFI S: Right. The issue
before us -- or the notion before us right now is
whether there is an allegation of appeal that is
substantive and jurisdictional. And that's what it

comes down to, and you find that there is. And your
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subject in jurisdictional is 2503.

Are there others that understand that to
be the case? And, if so, we would set this for an
appeal. W can -- we can -- we will establish a very
[imted scope of which that appeal would have, and
that would be the last permt element -- the |ast
permt and the el enents of that.

BOARD MEMBER MANN:  Well, you're saying
that that would happen if -- if the notion that's
before us fails.

CHAI RPERSON GRI FFI'S:  That's correct.

BOARD MEMBER MANN: Right. But isn't it
al so possible that the notion before us could pass?
But it doesn't preclude -- but it doesn't preclude M.
MIller's argunent.

VI CE CHAI RPERSON M LLER: | thi nk what M.
Mann is saying is it wouldn't preclude in the later
case sonebody articulating --

CHAI RPERSON GRI FFI'S: 2503. 3.

VI CE CHAI RPERSON M LLER -- a zoning
error under 2503. 3, that you nmight not be finding that
it was articul ated here.

BOARD MEMBER ETHERLY: | understand where
Ms. MIler and M. Mann's comments are conming from

And if we can restate that in the form of a notion,
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| " mconfortabl e seconding that notion. As a matter of
fact, 1'Il go ahead and second that notion, because |
do understand exactly what she's sayi ng.

(Laughter.)

BOARD MEMBER MANN: It doesn't seemto ne
to require restating the notion. W have a notion
that's before us, and there were argunents that were
made, and | -- Ms. MIller put forth a | egal argunent
that I think is supportable, or would be supportable
if -- if the notion were to fail.

She put forward a | egal argunent that has

nmerit. It may or nmay not pass under this notion, but
it can be referred to in -- in the witing of this
deci si on.

BOARD MEMBER ETHERLY: |''m confortabl e

with Ms. MIler's notion

VI CE CHAI RPERSON M LLER: It's not ny
notion. And |I'mnot exactly sure that I'"mgoing to
vote in favor of it. But what |'m saying --

BOARD MEMBER ETHERLY: Don't start
backt r acki ng.

VI CE CHAI RPERSON M LLER: But what |I'm
saying -- what | just want -- would like the Board to
consider in this notion is nmaking it apply to the

factors in this case and not be so broad, you know, as
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-- addressing 2503.3 in general.

BOARD MEMBER ETHERLY: So what's the
notion? Because at this particular point, | nean,
there's nothing on the table then.

VI CE CHAI RPERSON M LLER: | thought there
was a notion on the table. | think the Chairman nade
a notion.

BOARD MEMBER ETHERLY: Wio stated it?
What was the notion?

VI CE CHAI RPERSON M LLER: The Chairman
made a notion to grant the notion to dismiss with
respect to the 2005 permit, and then | was raising for
di scussi on the grounds for that.

CHAI RPERSON GRI FFI'S: Right. And the two
grounds were whether it was jurisdictional, we had
jurisdiction over, and the other is the elenment. Was
there an all egation and the basis for the appeal that
we brought -- was there an error, allegation of an
error, or were we going further.

So | don't -- so there it is.

BOARD MEMBER ETHERLY: And so t he proposed

suggested ground would be what M. Mller was

offering. So, procedurally, | guess the question is
to the Chair. Is the Chair confortable with that
ground as part of your notion? |I'mjust trying to
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nove us al ong.

CHAI RPERSON GRIFFIS: No. I'mtrying to
-- | am too, trying to --

BOARD MEMBER ETHERLY: There's two nore
cases to go.

CHAI RPERSON GRI FFI S: -- expeditiously,
because | don't think that Ms. Mller is arguing --
you' re not supportive of the notion, are you? How can
you be? You're arguing against it.

BOARD MEMBER ETHERLY: W th that ground,

she woul d be.

VICE CHAIRPERSON M LLER No, not
necessarily. | think that, you know, we can -- we can
-- sone of us could find that the ground -- that the

al l egation, which is pretty general, which | stated,
mght rise to the | evel of asserting a zoning error,
where others might find that it's too vague and
insufficient.

And | was just encouraging the Board,
whoever is going to be supporting the notion to grant
t he di smssal, that they apply it nore narrowWy to t he
facts in this case, that the appellant may not have
risen to that |evel

CHAI RPERSON GRI FFI'S: Okay. There it is,

then. The notion would stand. And to speak to that,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

145

| think -- absolutely, | don't think that we're
removing our jurisdiction in review of any appeal or
application in terns of conpliance with 2503.3,
whether a fence is allowable in a side yard, or any
other elenent that can occupy and how it does
sufficiently or not sufficiently.

The issue here is that that which -- the
al l egations of error that were raised in this appeal
| feel fall short for our jurisdiction, because there
is so much time to the previous permts that we've
actually found were not tinely.

| absolutely agree with M. Etherly's
statenent that | think we -- we encourage, but we al so
understand how difficult it is to be tinely. | nean,
to be right there when permits are issued. Wo is
there? Not nany peopl e.

However, there is a certain amount of --
of actions that are taken that we need to cal cul ate.
And the difficulty |I think that we find in all of
these appeals is that we look at this specifically
with what we have in front of us, but also what has
been before us and what is going to cone after, and
trying to be consistent.

And wavering from a tineliness position

and that of a -- of a jurisdictional position | think
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woul d nove us away fromwhere we have been previously.
As hard as it is, as hard as it is to |look at things
that we don't think were done correctly, as difficult
as it is to think that we woul d not make t he deci si ons
if we were, in fact, in control of all of the el enents
and all of the issues involved, we have to set that
aside as we | ook at the specific and snaller narrow
i ssues.

And t hat' s why, perhaps unfortunately, but
| have to nake the notion and support it. And that
woul d be to uphold the notion to dism ss the appeal on
the last permt.

"1l open it up for any others and any
di scussi on they have.

(No response.)

Very well. If there's no further
di scussi on, we do have a notion before us, and it has
been seconded. | would ask for all those in favor,
signify by saying aye.

(Chorus of ayes.)

And opposed?

(Nay responses.)

Very wel | .

MS. BAILEY: M. Chairman, the Board has

voted three-two-zero to uphold the notion to dismss
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on the last building permt. M. Giffis made the
notion, M. FEtherly seconded. M. Mann is in
agreenent. M. MIller and M. Parsons are opposed to
t he noti on.

CHAI RPERSON GRI FFI'S:  Thank you all very
much. We appreciate all the work and effort that has
gone into bringing all of this inportant and critical
information to the Board for us to nmake the deci sions
t hat we have.

Wth that, have a very good evening. And
let's call the next case for the afternoon.

MS. BELL: Thank you.

MR. COLLINS: Thank you.

MS. BAILEY: Application Nunber 17418 of
Nora Fischer, pursuant to 11 DCVMR 3104.1, for a
speci al exception to allow a rear deck addition to an
existing single-famly sem -detached dwelling under
Section 223, not neeting the rear yard requirenents --
that's Section 404. The property is zoned R-3. It's
| ocat ed at 2906 Cortland Pl ace, N. W, Square 2103, Lot
95.

CHAI RPERSON GRI FFI'S:  Very good aft ernoon
to you. If you wouldn't mnd just turning your
m crophone on.

MS. FI SCHER. Good eveni ng.
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COW SS|I ONER PARSONS: M. Chai rman, coul d

we rely on the record to deal with this case?

CHAI RPERSON GRIFFI'S: W're going to get
t hrough this very quickly. Can you introduce yourself
for the record?

MS. FISCHER: Yes. |'mNMNora Fischer. |'m
t he honeowner of the property.

CHAI RPERSON GRI FFI' S:  Thank you. 1Is there
any opening statenents that you'd like to make
regardi ng hi ghlighting any of the pertinent aspects of
your special exception or 2237

M5. FISCHER: 1'd like to just ask if the
Board has reviewed the file. And if they have, |
think everything is self-explanatory. |If there are
any questions that the Board has, |'d be happy to
answer. | have enlargenents of photographs. | have
docunentation. | do have | guess one nore thing to
submit, if that's okay.

CHAI RPERSON GRI FFI'S:  What is it?

MS. FISCHER  Don't worry.

CHAI RPERSON GRIFFI'S:  1'mnot worri ed.

(Laughter.)

MS. Fl SCHER Vell, | hadn't mailed
something, and | don't know if a hard col or copy made

it intothe file. So | have -- did this make it into
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the file?

CHAI RPERSON GRI FFI S: Excel | ent. Let's
put that into the file, then, if you could hand it to
Ms. Bail ey.

MS. Fl SCHER: Ckay. And | also have a
short petition signed by nei ghbors approving.

CHAI RPERSON GRI FFI'S:  Okay. You can hand
that to Ms. Bailey also, and I'Il open it up to any

guestions of the Board that you m ght have of the

appl i cant.

(No response.)

Very well. It is very straightforward.
will state that | know | and the rest of the Board

have read the entire file, and this is, of course, a
speci al exception and 223, which the Board is very
famliar with the test and the requirenents to neet
t hat threshol d.

M5. FI SCHER: Excuse ne, M. --

CHAI RPERSON GRI FFI S: |"'m not noting
any --

MS. FI SCHER: | do have one question. [|'m
sorry to interrupt.

CHAI RPERSON GRI FFI'S: Sure.

M5. FI SCHER. There was a question about

whether | needed to have -- and | just don't want
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sonmething to come back and bite ne after this is al
done, about the | ot occupancy. And | assune that the
ot occupancy is all covered under this special
exception. And that --

CHAI RPERSON GRI FFI S: What's your | ot
occupancy?

MS. FISCHER Well, it's debatabl e on how
it's calculated, and it's -- and whether the deck is
i ncluded or not.

CHAI RPERSON GRI FFI S: Not at quarter of
six it isn't.

M5. FISCHER: So it's not included, right?

CHAI RPERSON GRIFFI'S:  No. | don't know.

MS. FISCHER: It's belowthe main | evel of

t he house.

CHAI RPERSON GRIFFI'S: Wiy is this com ng
up?

MS. Fl SCHER: Because the ANC was
concerned about it, and | don't -- and if I -- [|'m

sorry that | have to bring it up, but | don't want to
be three nonths down the road and have sonebody tel
me |'m over ny |lot occupancy, as |'ve sat here for
three hours listening to those other things.

CHAI RPERSON GRI FFI'S:  Ri ght.

M5. FI SCHER: So --
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CHAI RPERSON CGRI FFI'S:  The | ot occupancy i s

bel ow grade, you said? Wat did you say? Below the

MS. FISCHER: It's belowthe main | evel of

t he house.

CHAI RPERSON GRI FFI'S:  The | ot occupancy,
what is it?

MS. FI SCHER O the addition, of the
deck.

CHAI RPERSON GRI FFI'S: Oh.

M5. FI SCHER: So the question the ANC
rai sed was whet her the square footage of the deck was
to be included in the | ot occupancy.

CHAlI RPERSON CRI FFI S: No, we'll get to
t hat, okay.

M5. FISCHER. And it goes to 70 percent
under the special exception.

CHAI RPERSON GRI FFI'S: Sure.

M5. FISCHER: So | just want to make sure
it's all covered under one go here.

CHAI RPERSON GRI FFI'S: Sure.

M5. FISCHER That's all.

CHAI RPERSON GRI FFI'S:  Absol utely.

MS. FI SCHER. Thank you.

CHAI RPERSON GRI FFI'S: Okay. That being
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said, without any other clarifications, let's nove
ahead to the Ofice of Planning's report. Very good
afternoon, sir.

MR MOORE: Good afternoon, M. Chair, and
menbers of the Board. I'"m John Moore, Ofice of
Pl anni ng.

W stand in support of the application
The | ot occupancy is around 50 percent, which is far
bel ow t he standard pernmitted under 223.

CHAl RPERSON (RIFFI'S: | see. [|I'msorry.
And t he deck would count towards the | ot occupancy?

MR MOORE: It has to do with the height
of the deck

CHAI RPERSON GRIFFI'S: Right. 1t's bel ow
four feet above --

MR MOCORE: It's been calculated in with
the | ot occupancy.

CHAI RPERSON Rl FFI S: | see. kay.
Fabul ous.

Anything else? M. Mller?

MS. FI SCHER: But you're saying it has
been cal cul ated. The conbi ned | ot occupancy has been
calculated, and it's still wthin the special
exception requirenments, right?

MR MOORE: Yes, it is.
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MS. FI SCHER Right.

CHAI RPERSON GRI FFI'S:  Proposed deck woul d
i ncrease | ot occupancy approxi mately 308 square feet,
i ncreasi ng the conbi ned | ot occupancy to 1,752, or 50
percent. So that woul d be under that whi ch woul d ki ck
it out of the 223. So | think that's pretty clear.

Okay. Anything el se? Any ot her guestions
for the Ofice of Planning? Does the applicant have
any cross exam nation for the Ofice of Planning?

MS. FI SCHER:  No.

CHAI RPERSON GRIFFI'S:  Very well. Is the
ANC- 3C present? ANC- 3C?

(No response.)

Not noting the presence of ANC, they were
recommendi ng approval, or are recomendi ng approval,
Exhi bit Nunber 25. And they had found that the
proposed deck addition doesn't visually intrude, and
t he proposed deck would not raise |ot occupancy in
excess of that allowed in the zoning regul ations.

Very well. Are there any persons present?

VI CE CHAI RPERSON M LLER | think the ANC
had two requests for the BZA Did you see this in
Exhi bit 20? That we determ ne whether the proposed
deck visually i ntrudes upon the character and scal e of

the public alleyway as cited in 11 DCVR Section 23. 27
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Did you just read that?

CHAl RPERSON GRI FFI'S:  Yes, | --

VICE CHAI RPERSON M LLER: And, two,
i nvestigate whether the proposed deck raises |ot
occupancy issue, requiring additional zoning relief.
Vell, we just investigated the | ot occupancy issue,
and | think that we will determ ne nunber one in our
anal ysis, correct?

CHAI RPERSON CRI FFI S: Ri ght . And the
first, of course, part of our analysis would be
| ooking at the Ofice of Planning's review and
anal ysis, and they have not found that it would
visually intrude, if I'mreading your report card. |Is
that right, M. Moore?

MR MOORE: That is correct.

CHAI RPERSON GRI FFI'S: I ndeed. Ckay.

That being said, are there any further
per sons pr esent to provi de t esti nmony in
Application 17418, either in support, opposition?

(No response.)

Not noting any persons present to provide
additional testinony before the Board, we will note
that there are letters of opposition. Exhibit 24, 28,
and 27. And al so, letter of support, 23, 22, 19. And

t hose are the surroundi ng and adj acent nei ghbors.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

155

| will allow you a nmorment to highlight
some of those if need be, discuss any of those issues
t hat were brought up

(No response.)

Ckay. Very well. Turnit over to you for
any closing remarks that you m ght have.

MS. Fl SCHER: I don't think 1 have
anything to add, other than the opposing neighbors
don't have direct visual access to the proposed deck,
as can be seen in all of the photographs.

CHAI RPERSON CRI FFI'S:  What ot her el enents

di d you hear in terns of opposition or concerning your

deck?

M5. FISCHER I'msorry. Can you repeat
t hat ?

CHAI RPERSON GRI FFI'S:  What ot her issues
were brought up -- to your attention that this would

create some sort of detrinental inpact?

M5. FISCHER: Well, | think it's purely
enoti onal and subjective, that they didn't want a deck
built because our alley is open and green. And as you
can see fromthe phot ographs and draw ngs, there is no
greenery behind ny house. And there's a 16-foot
public alley.

| would al so nake note of what | did put
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-- explain to those people that are objecting, that as
a matter of right | can build a free-standi ng garage
in ny driveway and be within ny | ot occupancy and --
and zoni ng and codes and be four feet fromthe alley.
So --

CHAI RPERSON GRI FFI'S:  Okay.

COW SSI ONER PARSONS: M. Chairman, |
nove we approve this application.

CHAI RPERSON GRIFFIS: |Is there a second?

BOARD MEMBER ETHERLY: Second it.

CHAI RPERSON GRI FFI'S:  Thank you bot h very
much. Let ne just make a quick clarification. Even
a garage structure woul d probably not conply with the

rear yard requirements, so you woul dn't be a natter of

right.

M5. FISCHER Can | nake a clarification
to that?

CHAI RPERSON GRI FFI'S:  Yes. You coul d set
it back -- go --

MS. Fl SCHER: That if it's -- you're
allowed -- structures that are allowed to be built in

required rear yards can be no nore than 12 feet from
the center Iine of the alley behind, and so that puts
it at four feet fromthe center.

CHAI RPERSON GRI FFI'S:  Excel | ent.
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M5. FISCHER. | studied ny codes.

CHAI RPERSON GRI FFI'S:  Good. kay. That
bei ng said, we do have a notion to approve, and it has
been seconded. |Is there further discussion?

(No response.)

Very wel | . |f there's nothing further,
|"d ask for all those in favor of the notion, signify
by sayi ng aye.

(Chorus of ayes.)

And opposed?

(No response.)

Abst ai ni ng?

(No response.)

Very well. | see no reason, after we
record the vote -- to issue a surmary order, wai ve our
rul es and regul ati ons on that.

Ms. Bail ey?

MS. BAILEY: The vote is five-zero-zero,
M. Chai r man. M. Parsons nmade the notion, M.
Et herly seconded. Ms. MIller, M. Mnn, and M.
Giffis are in agreenent.

CHAI RPERSON CGRI FFI'S:  Thank you very much,
Ms. Fischer.

MS. FI SCHER. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you for your
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pati ence. W appreciate it. And good luck in
constructing that.

Let's call the next case, then.

MS. BAILEY: Application Nunber 17419 of
Bradford A Deel, pursuant to 11 DCVMR 3104.1, for a
speci al exception to allow a rear deck addition to an
exi sting single-fam |y dwel |l i ng under Section 223, not
neeting the | ot occupancy and rear yard requirenents
-- that's Section 403 and Section 404. Property zoned
R-1- B. It's located at 5528 MacArthur Boul evard,
N. W, Square 1445, Lot 64.

CHAI RPERSON Rl FFI S: s M. Leaveck
present? M chael Leaveck? 5304 Maconb Street, N. W?

(No response.)

|"'msorry, ma'am Did you say you were
representing hin? Yes, | have to have you --

(I'naudible conment from an unm ked

| ocation.)

CHAlI RPERSON GRI FFI S: Ckay. Ckay. M.
Leaveck is not present. O course, he did, in fact,
request a party status in this application. Board
nmenbers, we can take that up briefly.

BOARD MEMBER ETHERLY: |'d suggest, M.
Chair, perhaps just accepting Exhibit Nunmber 22 as

testinmony in opposition, then. Wile his presence is
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not necessarily required, clearly there is a higher
| evel of engagenent as a party in opposition that is
necessary here. So | would sinply suggest we take --
we deny the notion for party status and sinply take it
in as testinony in opposition.

CHAI RPERSON GRI FFI'S:  Excel | ent.

BOARD MEMBER ETHERLY: | invite a second.

CHAI RPERSON GRI FFI'S:  Any opposition?

VI CE CHAI RPERSON M LLER: Vell, 1 just
want to discuss it a little further, because |I -- |
think it's tied to whether or not we go forward with
t he case today. Isn't this the case that wasn't
properly posted?

CHAI RPERSON GRI FFI' S: Yes.

VI CE CHAI RPERSON M LLER: So | guess |
woul d feel that if we go forward today, then I would
agree with M. Etherly that's what we should do. |If
we weren't to go forward today, then | would be in
favor of considering this at that next date.

CHAI RPERSON GRI FFI'S:  Very well. | would
tend to agree, if there was another hearing on this,
we could revisit this application for party status.
But at this point, | think for continuing and getting
one thing done and noving on to the next, perhaps we

woul d take it to deny it in the proceedi ngs today but
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not preclude revisiting that issue of party status if
we go beyond today.

BOARD MEMBER ETHERLY: No objection, M.
Chai r.

CHAI RPERSON GRI FFI' S: Excellent. Is there
any objection fromthe Board in doing that?

(No response.)

If there's no objection, it's the
consensus of the Board we'll nobve ahead.

M. Finn, welconme back.

MR. FINN.  Thank you.

CHAI RPERSON  CGRI FFI S: W were |[ast
speaking with you, it seens, perhaps an age or so ago
regarding the posting of the property, and you had
indicated it was just an oversight, of course. And we
were getting in the aspect -- you went to the ANC and
presented, is that correct?

MR FINN. Yes, sir, on Decenber 7th,
bel i eve.

CHAlI RPERSON CRI FFI S: And did -- Board
nmenbers, |'Il take any other questions and points of
concern. Although the posting is the nost inportant
aspect of notification that | find, | also find
evidence here that it has been through a public

process, and we do have a substantial anmount of input
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from the surrounding areas. And |I'm perfectly
prepared to go forward this evening on this.

VI CE CHAI RPERSON M LLER: | was just
wondering for the record if you could state whether
you contacted abutting property owners, just to show,
you know, what -- who got notice of this application,
even t hough there wasn't a posting.

MR FINN:. | don't know if | wunderstand
that. The owner, Brad Deel, did speak to the next-
door nei ghbor.

MR.  DEEL: |"ve spoken to all the
nei ghbors, actually, within --

VICE CHAIRPERSON M LLER All t he
nei ghbors? What does that nean?

MR. FINN. The next-door -- the adjacent

nei ghbors.

MR. DEEL: The nei ghbors on either side of
ne.

VI CE CHAI RPERSON M LLER: Two nei ghbor s or
nor e?

MR DEEL: No. Mre. Mre. And then,
all the people that are on the back side, on the rear
side of the house, where the deck would actually be,
but it's on the other side of the alley. 1've spoken

to all of those people as well, and they --
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VI CE CHAI RPERSON M LLER:  And di d you show

t hem t he pl ans?

MR. DEEL: Yes, they've seen the plans.

VI CE CHAI RPERSON M LLER  Ckay.

MR. DEEL: They all are in -- opposing the
deck, so --

VI CE CHAI RPERSON M LLER  Ckay.

MR. DEEL: Wich goes back way before |
even canme to the property. They' ve opposed anyt hi ng.

VI CE CHAI RPERSON M LLER  Ckay.

CHAI RPERSON GRI FFI'S:  Ckay. Does the ANC
have a position on this? No, not on the application;
on the i ssue of whether we conti nue today based on t he
fact that it wasn't posted.

M5. THOWPSON: |'m prepared to --

CHAI RPERSON GRI FFI S: Can you turn that

on? Thanks.

M5. THOWPSON: |'mfully prepared to nove
ahead. | mean, | do have the concern about the
posting, specifically because if you -- if you're

facing the rear of M. Deel's house, there are four
houses right there in two subdivisions, and the house
to the right of him was just recently sold, and |
think has only the | ast two weeks beconme occupi ed.

So | think it's fair to say that the
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nei ghbors have been very aware of this house. | don't
know about the nei ghbors, in ternms of the application,
but we did hear before the ANC this one neighbor
directly next door. | don't know whether --

CHAI RPERSON GRI FFI'S:  Ri ght.

M5.  THOMPSON: -- that person would
benefit, presumably, fromposting, or froma personal
approach of sone ki nd.

CHAI RPERSON @RI FFI S: Ri ght . kay,
excellent. Thank you very mnuch.

| think we should proceed and wai ve our
requirenents in the posting in this and nove ahead and
present any objections to the Board.

BOARD MEMBER ETHERLY: No objection, M.
Chai r.

VI CE CHAI RPERSON M LLER: | just have one
guestion, because the applicant said that he talked to
all of the neighbors. Dd you talk to the neighbor
she is referring to?

MR, DEEL: Yes.

VI CE CHAI RPERSON M LLER:  Ch, okay.

MR DEEL: Yes, ma'am | did.

VI CE CHAI RPERSON M LLER:  Thank you

CHAI RPERSON CRI FFI S: Excel | ent. | f

there's no objection, then, let's nove ahead. The
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| ast prelimnary matter inthis case i s Exhi bit Nunber
24. The plans have changed on the deck, is that
correct?

MR FINN: Yes, sir.

CHAlI RPERSON CGRI FFI S: Does the ANC have
t he revised plans?

M5. THOWPSON: | have a copy of the
revi sed plans, which was provided to ne by the Ofice
of Planning initially, after our Decenber neeting. |
| earned fromthe O fice of Planning that a neeting had
t aken pl ace.

CHAI RPERSON GRI FFI'S:  Okay.

M5. THOWPSON: And based on that --

CHAI RPERSON CGRI FFI'S:  You have it, though.

M5. THOWSON: So -- yes, and | obtained
it fromthe folder on January 4th, so | have it.

CHAI RPERSON @RI FFI S: G eat. If you
woul dn't m nd just stating your nanme for the record.

M5. THOWSON. Yes. M nane is Rachael
Thonmpson, and | live at 5835 Sherier Place, N W

CHAI RPERSON GRI FFI'S:  You are --

M5. THOWPSON: | amthe representative for
t he singl e-menber district ANC 3D 04, Palisades.

CHAI RPERSON GRI FFI S: Excel | ent. Ckay.

Thank you.
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Al right. Let's proceed.

MR FINN.  Well, if I may just -- is it
okay if | stand up and point to --

CHAI RPERSON GRI FFI S: As long as you're
cl ose to a m crophone.

MR. FINN. Ckay. A couple of things here
I'"d like to just reiterate by way of explanation.
These plans were changed, were altered, after the
neeting with the ANC. | net with the representative
fromthe D.C. Ofice of Planning to determne if there
was a way to alter the plans, so that they would be
obviously nmuch snaller, and neet any objection that
t he i nmedi ate next-door nei ghbor m ght have. And |
believe -- believe we've done that.

A couple of things I1'd like to enphasize
on this application is that, nunber one, it's an R 1-B
zone. The required mnimumarea is 5,000 square feet.
This particular |lot has over 6,200 square feet, so
it's bigger than the zoning requirenments for this
zone.

Now, the | ot -- another inportant enphasis
on this is the | ot occupancy, including the proposed
deck, is less than 40 percent. So that nore than
neets the requirenments for a special exception under

the zone, which | believe is 50 percent. So we're
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wel | under the -- we're well under the 40 percent of
this bigger than required |ot.

The height isn't an issue here. The side
yard is also not an issue. And as a matter of fact,
you can see where we' ve cut t he deck back consi derably
fromthis adjacent neighbor. So the side yard isn't
an i ssue. The only issue we have here, once again, is
t he rear yard.

And we are encroaching on the 25-foot
setback, but | -- a couple of things I'd like to talk
about. | think that -- let me just say it this way.
Even if the house were built on the alley line, there
woul d still be a separation because of the alley. 1In
other words, I'm-- ny line of thinking in this is
that the alley serves to separate the deck fromthe
across-the-alley neighbors by virtue of the alley.

So | think, you know, if we have a 15-foot
alley, no matter what, there's a 15-foot separation
bet ween this house and the houses in the rear. So --

CHAI RPERSON GRI FFI'S: A critical question
you need to answer is, if the addition was approved,
woul d it somehow adversely af fect the use or enj oynent
of the adjoining properties?

MR FINN: Well, this is what -- this is

what | can't quite understand, because |'mrather --
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rather appalled at this. This particular house that
has t he strongest objectionto this deck is seven feet
fromthe alley. That's alnbst a three-story house --
seven feet from the alley. It's a new house. I
really don't know quite how it got there.

So this is -- this is a question of a
house that was built after the current zoning
regulations that is soinviolation of the regul ations
that | can't quite wunderstand this particular
objection to this deck. That's nunber one.

Nunmber two is this house al so has a deck
that's on its rear yard --

CHAI RPERSON GRI FFI S: Ckay. But it's a
| ot about their problens.

MR. FINN: Right.

CHAI RPERSON GRI FFI'S:  Does yours cause any
probl enf

MR FINN. Well, I'"'m-- once again, let nme
-- let me just say one nore thing. This particular
house also has a deck that's two feet from our
property |ine. So | can't quite see how this
applicant putting the deck in his rear yard is going
to encroach on this house.

And al so, we've set it back an additi onal

six feet fromthe side yard line, just to nake sure
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we're nowhere near his deck. So that's why | can't
gquite see how sonmething that's 14 feet from the
property |ine, plus whatever nonconform ng side yard
he m ght have, would be, you know, offensive to this
parti cul ar nei ghbor.

So the whole alley is lined with decks.
"1l admit that the people on this side of the alley
are alnost from75 to 100 feet away fromour property.
So | don't quite see how we're going to encroach upon
t hem because we're so far away. W' ve nade an effort
to stay away fromthis particul ar house here.

So | think we're trying to be good
nei ghbors and acconmodati ng, plus the fact that we've
cut this thing down by half, so that we're bel ow the
| ot occupancy, or 40 percent for -- for this zone. |
nmean it's only a 12-foot deck now.

One side will have a 13-foot rear yard,
and the other side will have alnost a 16-foot rear
yard, because the alley does sl ope.

CHAI RPERSON GRI FFI S: Do you think this
has a negative inpact to the privacy, use, or
enj oynent of the nei ghboring properties?

MR FINN:. | don't see howit -- how it
coul d.

CHAI RPERSON GRI FFI'S:  Ckay.
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MR. FINN: The house --

CHAI RPERSON GRI FFI S: Do you find that
this, if it was approved, the addition would be in
character with the original building and the

surrounding buildings if viewed from the street or

al l ey?

MR. DEEL: Absolutely.

MR FINN. Well, the whole alley is |ined
with decks. I'Il admit sonme of themare further away.
However, the alley is also lined with accessory

garages that, as the other applicant stated, are --

CHAI RPERSON GRI FFI'S:  So t he owner thi nks
it does. \What was your answer? Wuld it, together
with the original building, maintain the fabric of the
nei ghbor hood?

MR FI NN Wll, The Palisades is a
nei ghbor hood of decks, basically.

CHAI RPERSON GRI FFI S: "1l glean that
nmeans a yes, then.

(Laughter.)

MR FINN:  Yes.

CHAI RPERSON GRI FFI'S:  Okay. Good. It's
late for ne, too.

Denonstrati ng that conpliance, of course,

with Section 223, you'll need to show us graphical
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representations of plans and photographs and such.
There were some photographs in the application. D d
you want to point to those, or are they self-
expl anat ory?

MR. FINN. They should be in the -- they
should be in the file here. Vell, 1'll have to
shuffl e sone papers here.

CHAI RPERSON GRI FFI'S: That's -- you don't
need to get toit. W have them It's just whether
you want ed to hi ghlight themor not, which | don't see
the real need to at this point.

MR FINN. Well, | find no problemwth
havi ng nei ghborly use of the alley. As a matter of
fact, | think it's a positive rather than having an
alley that's only used for autonobile access and
garages and parKki ng. | would think it would be a
positive thing for a neighborhood to have soci al
activity on an alley.

CHAI RPERSON GRI FFI'S: Do you nean t he deck
provi des social activity?

MR. FINN. Right.

CHAI RPERSON GRI FFI'S:  Okay. Under st ood.

MR. DEEL: But not wild parti es.

(Laughter.)

No. | mean, |I'ma professional. | don't
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host wild parties.

CHAI RPERSON GRI FFI'S:  1t' s agai nst zoni ng,
actually, to have one.

MR DEEL: | seldomhave a nonent to even
use my house, let alone --

BOARD MEMBER ETHERLY: No wild parties or
Shakespear ean perfornmances, | take it, correct?

MR DEEL: Correct.

BOARD NMEMBER ETHERLY: Could I ask a
guestion here, M. Chair?

CHAI RPERSON GRI FFI'S: Pl ease.

BOARD MEMBER ETHERLY: Wth respect to the
issue of privacy, it's spoken to sonewhat in the
O fice of Planning' s report about what is essentially
the rear of your property and the properties that are
on the other side of the alley.

Could you speak to whether or not you
woul d -- do you antici pate being able to | ook out from
your deck, not that you want to, but I'manticipating
a question that may cone fromthe ANC here. |Is there
an ability if you' re standi ng on what woul d be the top
| evel of the deck to |look down into neighboring --
nei ghbori ng wi ndows across the alley?

MR DEEL: No, sir.

BOARD MEMBER ETHERLY: Ckay. And why
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woul d that be the case?

MR. DEEL: They are 75, maybe 100 feet,
away at least. | don't know if --

BOARD MEMBER ETHERLY: Ckay. And is there
al so -- we have a few phot ographi c representati ons of
what that perspective |ooks like as you're | ooking
back intothe alley. Are there -- is there, would you
say, a tree canopy or covering?

MR DEEL: It's all tree-lined, and it --

BOARD MEMBER ETHERLY: Ckay.

MR DEEL: There's a seasonal view of the
actual hones, but you can't see the house really well.
You couldn't take a picture without it being --

BOARD MEMBER ETHERLY: That answers ny

guesti on.
MR DEEL: -- the trees that are there.
MR FINN: In addition, when the trees are
fully leafed, you can't see those houses. I n
addition, when | was neeting with the Ofice of

Pl anning, we did submt a-- basically, aliving fence
of | eeland cypress and holly --

MR. DEEL: Twel ve-foot evergreens.

MR, FI NN: -- so this thing would be
shi el ded from - -

MR. DEEL: Can | point one thing out on
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t hi s?
CHAI RPERSON GRI FFI'S: Sure.
MR. DEEL: Where the proposed deck is

going to be, this is where the gentleman's garden is,

where he has the hydrangeas, right here. | have one,
two, three, four, five, six -- | have eight or nine
full -- 12 -- not even 12 -- they're mature, 12-foot

evergreens. You got it.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DEEL: Twelve-foot tall that, if they
don't block the sunlight, how is my deck going to
bl ock the sunlight for the two hydrangeas and the --
| don't even know what else is there.

MR. FINN: Plus, we are nore than happy to
add to that effect wth whatever planting is
necessary.

CHAI RPERSON GRI FFI S: Ckay. Thank you
very nuch. Anything else? Any questions of the
Boar d?

COW SSI ONER PARSONS: One questi on. I
find 52 feet is an extrenely long deck. Wiy is it
this | arge?

MR DEEL: | didn'"t want it to be
di sproportionate with the actual size of the house.

It would look silly just to have a 10-foot --
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COWMM SSI ONER  PARSONS: Vell, 1 wasn't

suggesting 10, but 50 is, you know, |onger than this
room | think. It just -- do you do a lot of
ent ert ai ni ng?

MR DEEL: Not at all.

COW SSI ONER PARSONS: So it woul d seemto
me what you're doing is you' re darkeni ng your basenent
as aresult of this, which is probably sonething you
al ready appreciate, but | find it strange that you
woul d do that.

MR. DEEL: M office is in my basenent,
which | rarely amin.

MR FINN. May | say one thing? Over a
third of the deck just covers an exi sting garage door,
so it really wouldn't be darkening --

COW SSI ONER PARSONS:  Wel |, | understand
t hat . | was urging you to make it shorter on the
ot her end where your opposition is comng from and
wonder ed why you needed it that Iong. And the French
doors are at that other end, but --

MR. FINN: Correct.

COWMM SSI ONER PARSONS: -- I'mnot going to
m cronmanage it.

CHAI RPERSON GRI FFI'S: I ndeed. Any ot her

guestions or clarifications? M. Etherly?
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BOARD MEMBER ETHERLY: Yes, M. Chair.

Once again, anticipating perhaps sonme of the
di scussion we mght get into, I'mtrying not to get
too deeply into it, but I do want to speak a little
bit to the stormwater managenent issue.

And any concerns or -- or is there -- is
there any potential for the introduction of this deck
construction, once it's finished, not necessarily
tal king about the construction itself, exacerbating
any of the existing storm water issues that you nay
have on the property?

And, in particular, as you begin to junp
in-- intothat, I'd love it if |I could perhaps just
get sone clarity on the whol e easenent issue, so we
can kind of perhaps put that to bed.

MR. FINN: Yes, sir.

BOARD MEMBER ETHERLY: Thank you

MR FI NN Wll, one of the issues --
actually, this was brought up at the ANC neeting,
because they were concerned about the storm water
managenent. And at the suggestion of the Ofice of
Planning, | had a structural engineer ook at this to
determ ne the | east nunmber of colunmms wi thout spread
footings that we could put intothis rear yard, and if

it would be possible to build this thing and
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conpl etely avoi d the existing catch basin, and we cane
to that determ nation

Ri ght now, we're actual |y showi ng one, two
-- only four -- four structural colums with no spread
f ooti ngs. So, and the -- whatever effect we night
have on the easenent or the storm water nanagenent
woul d t hi nk woul d be negligible. It's basically water
going to flow-- flowthrough this -- this structure.

I n addi ti on, he has cone to the concl usi on
that rather than doing a straight-shot stair, which
would require a grading, which would be one nore
footing in the yard if we did a spiral staircase --
once again, within this rectangle, we could take one
of those columms and use that not only to support the
deck but as a support for a spiral staircase. So we'd
need even one | ess structure.

So |l think we're acutely aware of the fact
that there is a storm water condition on this
property. But, once again, M. Deel here, you know,
is the owner of the property. It's in his benefit to
have it working as best as possible. So we think
we' re addressing, you know, those concerns.

| nmean, basically, M. Deel is, you know,
a citizen of The Palisades, and the honmeowner -- he

wants the storm water system to work as well as
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possible, too. As a matter of fact, he is the one
that is -- you know, benefits the nost from that
system wor ki ng the best.

BOARD MEMBER ETHERLY: Ckay. Thank you

Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MR. DEEL: And it actually does work. It
goes -- the water goes away after 72 hours. W're
supposed to test it after a rainfall, and it does go
away. The water recedes conpletely, and there's a
well if you can -- an observation well, if you will,
you can | ook into.

CHAI RPERSON GRI FFI'S: Okay. Very well.
|f there are no other questions fromthe Board, does
the ANC have any cross exam nation questions of the
applicant?

M5. THOWPSON: Yes, | have two or three
guestions. And they have to do with some of the --
the drawings still seemto be changing a little bit.
| mean, | just heard your description of possibly
handling the stairway differently than what is shown
on these pl ans.

One of thethings | did want toclarifyis
where -- let's just start with the staircase that

you've got in these drawings. The draw ng cl osest to
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you, M. Finn, seens to show-- well, actually, those
two drawings that are on the sheet, the one on the
left seenms to show that the staircase is built as an
addition sort of within its own -- it sort of kicks
out towards the rear lot, and then drops down to the
exterior or south of the deck, whereas the one on the
right appears to have the -- yes, the stairway
descending directly fromthe interior.

And the reason | ask that is that it goes
to the area of the deck, and where exactly the
staircase woul d | and.

MR. FINN: Good observation. If we do the
straight-shot stair, or if we do a spiral stair,
either one of them will be within this rectangle.
Either one will be within the rectangle.

M5. THOWPSON: Okay. Would you agree --
am| just not looking at this drawing correctly or --

MR, FI NN You are looking at it
correctly.

M5. THOWSON. So it's just an error in
the --

MR FI NN: This stair can slide across
here, but it's within the rectangle.

M5. THOWPSON: So it goes down t hrough t he

fl oor as opposed to you step off a | andi ng and t hen go
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down a stair.

MR FINN:  Yes.

M5. THOWPSON: Ckay.

MR FI NN: In other words, it doesn't
extend beyond --

MR. DEEL: The 11 feet.

MR FI NN -- this Iine. It doesn't
extend beyond that line. And the reason we're trying
to -- we brought up the spiral stair is that would
elimnate one nore col um.

M5. THOWPSON: Ckay.

CHAI RPERSON GRI FFI'S:  Next question?

M5. THOWPSON: Yes. M next gquestion, and
| amnot a -- I"mnot a builder, is | appreciate that
you have the testinony from the structural engi neer
concerning the inpacts of this structure. But | am
concerned that this person is not a civil engineer,
and they are not famliar with the stormwater -- the
exi sting stormwater situation there.

So, but I do want to |earn nore, because
| don't see this drawing i n any of your -- anywhere in
your submission -- a -- | guess a plan, if you will,
t hat shows exactly how t he supports for the deck will
be constructed. You said that there would be no

spread footings. | was hoping you could describe to
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me what those are.

And t hen, what | amvery concerned of, you
know, and we'll tal k about sone nore, is precisely the
structural integrity of the deck and where it hits the
ground in rel ation.

CHAI RPERSON GRIFFI'S:  Let me just put it
into context. How does that relate to the Section 223
and the zoning regulations? | nmean, what is that
going to be, the inpacting light and air use, privacy,
enjoynent? Wiat do we do? Wat are the structura
el enents and their pertinence to us?

M5. THOWPSON: Wll, | will introduce
testi nony about these easenents that is not, strictly
speaking, a zoning issue but does have trenendous
i npacts. It does result in trenendous inpacts on
nei ghbors. So the easenent that has been addressed
already restricts any construction in the -- in an
area which is not shown on any of the plans that have
been submitted by M. Deel.

It is included and attached to ny
testinmony, and it shows an easenent that goes al ong
the left-hand side of M. Deel's house, cones down
into the backyard. It takes up the entire eight-foot
si de yard set back, comes down, and then goes al ong his

rear yard line, back into his yard for 13 feet.
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CHAI RPERSON GRI FFI'S:  Ckay.

M5. THOWSON. Ckay. So these -- these

are --

CHAI RPERSON  CRI FFI S: What is the
structural -- what is the proposed structural footings
on this?

MR. FINN. Well, the proposed structural
el enents are basically just sonatubes, one-foot w de
sonatubes or one -- |[I'll say one-foot six side
sonat ubes.

M5. THOVMPSON:. Can you descri be to nme what
that is? | have no idea what a sonatube is?

CHAI RPERSON GRI FFI'S:  They di g a bi g hol e,
and they fill it with concrete.

M5, THOWSON: |'m sorry?

CHAI RPERSON GRI FFI'S:  They dig a big hol e
and fill it with concrete.

M5. THOWSON:. Ckay. But that takes up
space, doesn't it?

MR FINN:. No. Basically, let me -- it's
this right there. And like | say, it'sin M. Deel's
interest to maintain his stormwater --

CHAI RPERSON GRI FFI'S:  Okay.

MR FINN. -- system

CHAI RPERSON GRI FFI'S:  Good enough.
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M5. THOWPSON: Ckay. And is there a

drawi ng, or can you place narkers on the draw ng that
you have there that shows exactly where t hose footings
are?

CHAI RPERSON GRI FFI'S:  On the pl an?

MR FINN: | have submtted one.

M5, THOWSON: |'m sorry?

CHAI RPERSON GRI FFI'S:  On the pl an?

MS. THOWPSON: | don't see it on the
pl ans, actually. | --

CHAI RPERSON GRI FFI'S: | know. What's your
guestion?

M5. THOWPSON: Where is it? Soneplace so
| can see it, just -- again, I'mtrying to see where
-- where is this land in relation to --

MR, FI NN: Here it is. |"m sorry.

t hought this had been submnitted.

M5. THOWPSON: This is the revised plan?

MR FINN:  Yes.

M5. THOWPSON: Ckay.

MR. FINN. Basically, it's the outer edge
of the deck. And if we do encounter any kind of
probl em we can nove the colunms closer to the house
and away fromthe rear yard and cantilever a portion

-- rear portion of the deck. So we do have sone
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flexibility.

CHAI RPERSON CGRI FFI' S: St ayi ng cl ear of the
dri veway.

Next question?

MR. DEEL: And staying clear of the storm
drai n managenent system Absol utely.

M5. THOWPSON: This is -- | know, again,
that, just staying for a nonment on this easenent
issue, that there is also a covenant that relates to
t he managenent of the storm water system which was
entered into by M. Economdes, along with this
easenent at the tine the houses were constructed.

And t hat covenant jointly binds the owners
of 5528 MacArthur Boul evard, M. Deel, and the owner
of 5526 MacArthur Boul evard, to preserve and mai ntain
the stormwater trench in the rear of --

CHAI RPERSON GRI FFI' S: What' s t he questi on?

M5. THOWMPSON: -- M. Deel's yard. I
would like to know if, given the issues surroundi ng
the stormwater here, if the owner of 5526 MacArt hur
Boul evard has been consulted on this application, and
whet her he supports this application.

MR DEEL: The owner of --

M5. THOVPSON: In other words, he is a

nei ghbor directly behind --
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CHAI RPERSON GRI FFI'S:  Ckay.

M5. THOMPSON: -- and he -- they share
responsibility for a covenant.

MR DEEL: The owner of 5526 MacArt hur
Boul evard has actually noved out of his hone. It is
vacant, and it is for sale.

CHAI RPERSON GRI FFI'S:  Okay.

M5. THOVPSON: | don't have any other
guestions right now.

CHAI RPERSON GRI FFI'S:  Okay.

MS. THOWPSON:  Thanks.

CHAI RPERSON GRI FFI'S:  Thank you.

Any follow up fromthe Board?

(No response.)

Not hearing any follow up, let's nove on
to the Ofice of Planning. M. Brown-Roberts?

MS. BROMN- ROBERTS: Good afternoon. Good
eveni ng, M. Chairman, and nenbers of the Board. | am
Maxi ne Brown- Roberts fromthe Ofice of Planning.

The house on the west side of the property
has a deck that is approximately 10 feet above grade
and i s encl osed by a fence, and an additional trellis
that is over six feet height. And there is also an
area bel ow the deck that is enclosed.

The proposed deck woul d be set back six
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feet fromthe side of the house, and, therefore, wll
not look directly into the yard of the adjacent
property.

Addi tionally, as stated by the applicant,

there are the evergreen trees which are over six feet

tall. Therefore, the deck would not affect the
privacy, nor the light and air to that adjacent
property.

The unoccupi ed house to the east of the
site does not have a deck or fencing, and the
appl i cant proposes to plant evergreen trees along the
property line. But, simlarly, the deck will not cast
any shadow or affect the air.

Neither will the house to the west of the
site, which is perpendicular to the house -- to the
subj ect house. And only a portion of the deck will be
vi si bl e.

The house to the rear of the property is
set back approximately 75 feet fromthe alley, and,
t herefore, the proposed deck will not block the Iight
and air to that house. The large tree in the rear
yard will also provide privacy, particularly during
t he warmer nonths when the deck will be in use.

Additionally, the existing and proposed

evergreen trees between the properties will provide
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addi ti onal privacy.

The proposed deck will not be visible from
MacArt hur Boul evard or Maconb Street. However, it is
visible from the alley and wll be of wood
construction, which is simlar in craft and scale to
decks on ot her houses along the alley because of its
size, material, and |ocation.

The existing house will -- the existing
house with the proposed addition will have a |ot
occupancy of 33.9 percent, which is less than the
maxi mum 40 percent.

The ANC and adjacent neighbors have
expressed concerns regardi ng the existing stormwater
managenment system |l ocated in the rear of the subject
property. The storm water nmanagenment system
apparently does not function efficiently whenit rains
heavily. The applicant has engaged t he servi ces of an
engi neering consul tant.

Regarding the easenent, the Ofice of
Pl anni ng was not provided with any pl ans t hat showt he
easenent. The ANC Commi ssioner handed it to nme this
afternoon. However, fromreading it, it doesn't say
that you can't have sone construction |ike the deck
over the easenent, so | -- in that case, ny concern

would be about the footers and how those would
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function. And, right now, | can't give an opinion on
t hat .

The O fice of Planning believes that the
proposed deck addition will not be detrinental to the
air and enjoynent of the nei ghborhood properties and
recommends approval of this requested special
exception.

Thank you, M. Chairman.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much

| s there any questions fromthe Board of
the O fice of Planning? M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair.

Just very, very quickly. Thank you very
much for the report. Quick question. |Is there also
a Pepco easenent that's at issue here as well that you
are aware of, or not aware of?

M5. BROWN- ROBERTS: | am not aware of a
Pepco easenent on the property.

BOARD MEMBER ETHERLY: Ckay. The reason
why I'minquiring is there was a reference to a Pepco
utility easenent at page 2 of the letter signed by
five neighbors. | apologize for not having an

exhibit, but it's the letter dated January 9, 2006.
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No big deal on that, | just wanted to
then -- let ne circle back very quickly to the issue
of the privacy piece, just to really put a pin in
that. Based on your -- your -- were you able to visit
the site directly?

M5. BROWN- ROBERTS: Yes, | was. Yes.

BOARD MEMBER ETHERLY: Based on the -- is
t here any concern around privacy as it relates to the
wi nter nonths, and visibility fromthe deck? 1| nean,
arguably, because of the tenperature the deck may not
necessarily incur the kind of heavy use that it would
see in the summer.

M5. BROMWN- ROBERTS: Right.

BOARD MEMBER ETHERLY: But, still, if
anyone were to have --

M5. BROMN- ROBERTS: | think if anyone was
to have a privacy issue, it would be the neighbor to
the rear.

BOARD MEMBER ETHERLY: Ckay.

M5. BROMWN- ROBERTS: The one to the east --
to the west of the property, again, has a deck that
has a trellis onit. And so |l think their privacy is
pretty nuch protected.

However, the one to the rear -- there is

arear -- | nean, it's areally large tree --
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BOARD MEMBER ETHERLY: Ckay.

M5. BROWN- ROBERTS: -- that's there, and
SO you can see it, you know. But | -- because of the
di stance, it |lessens ny concern because of the great
di stance --

BOARD MEMBER ETHERLY: Ckay. Thank you

M5. BROWN- ROBERTS: -- between them

BOARD MEMBER ETHERLY: Thank you

M5. BROWN- ROBERTS: In addition to that,
there is a difference in elevation of the deck. The
subj ect property is on top, and the rear property
owner -- that deck is a little |ower.

BOARD MEMBER ETHERLY: Ckay. Thank you

Thank you, M. Chair.

CHAI RPERSON GRI FFI'S: I ndeed. Any ot her
guestions?

(No response.)

Does the applicant have any cross
exam nation of the O fice of Planning? Does the ANC
have any questions? Cross of planning?

M5. THOWPSON: | don' t know this is
actually cross. | guess maybe just a response to M.
Et herly's question about the Pepco easenent, and t hat
is --

CHAI RPERSON GRI FFI'S:  Properly just have
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guestions of Ofice of Planning at this point. You
can --

M5. THOWPSON:  Yes.

CHAI RPERSON GRI FFI S: -- present it in
your case, which we're just about to get to, if
there's nothing else for the Ofice of Planning. Are
t here any ot her questions?

(No response.)

Now, you can do it. See, this is an
amazi ng process.

M5. THOWPSON. Sorry. This is ny -- ny
mai den outi ng.

CHAI RPERSON GRI FFI'S: | ndeed.

M5. THOVPSON: My old maiden outing at
t hi s hour.

Anyway, good evening. M nane is Rachael
Thonpson, and | reside at 5835 Sherier Place, N W
|"mhere to testify on behalf of ANC-3D in opposition
to the application by Bradford Deel for a special
exception to permt construction of an el evated deck
and a rear yard setback at 5528 MacArt hur Boul evard.

ANC- 3D heard M. Deel 's applicationat its
Decenber neeting and opposed by a vote of six-zero-
zero, opposed it for reasons docunented in our

transmttal letter to you. | subsequently | earned
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that, in response to questions raised by the Ofice of
Pl anning, M. Deel revised his plans.

| received a copy of those plans from QOP,
but had no communication from M. Deel. | checked
wi th the BZA on January 4 and obtained a copy of the
actual filing. At the ANC s January 4 neeting, |
noved the application up to the agenda for a brief
revi ew and a second vote on the revised plans. Based
on continuing concerns, a second vote was taken to
oppose the application.

| will address reasons of the criteria
outlined in the Zoning Code under Sections 223.1 and
3101.4, as well as a section of the conprehensive pl an
t hat speaks specifically to preservation of the | ow
density character of The Palisades nei ghborhood.

However, | first need to address an
easenment on the property, which | have not seen
included in either of M. Deel's applications, which
bars him from placing any structure wthin a
significant portion of both his side and rear yard.

The easenent is attached to ny testinony
and is of greatest concern in terns of potential
i npacts on nei ghbors. Already we have talked alittle
bit about this.

The easenent was signed by the property's
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devel oper, M. Frank Econom des, on May 23, 2002. It

states t he Department of Heal th's Wat er shed Protection
Di vision shall hold an easenment on specific areas of
Lot 64, which is 5528 McArthur Boulevard, for
purposes of protecting a storm water discharge
facility, including underground piping connecting the
two houses, along with a grade or inlet, which is
shown in these drawings, and an infiltration system
set just inside the rear property |ine.

Lot 65 is 5526 MacArt hur Boul evard, which
is owed by M. Perry Saidman, who we spoke of.
Attached to the easenent is a site plan, which shows
the precise location of the easenent -- in the rear,
which is our concern in this application. | t
prohi bits any construction within a rectangul ar area
that starts at the rear property |ine and goes 13-1/2
feet toward the house, and which starts at the left
property line and extends 44-3/4 feet to the edge of
M. Deel's driveway.

Thus, for any deck to be located within
the rear yard it can extent no further than 11-1/2
feet fromthe house, including all beans, all poured
concrete, and any staircase and/or |anding area.

M. Deel's plans do not neet the

requi renent of this easenment. They didn't the first
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time around, and they don't now. | guess in this
regard | -- as we're looking at this drawing, | -- I'm
j ust confused about really what's bei ng proposed to be
built here.

| mean, we have a staircase, which is a

fundanmental el enent, which is changing. And it's not

clear to me -- | did see this report by Neubauer.
However, this to me was not a -- | don't know that
this is incorporated into the plans. If this is

incorporated into the structural plans, then that's
slightly news to me. So |I'mjust not clear what --
what really makes up the pl ans.

Had M. Deel disclosed the existence of
t he easenment when he initially filed with DCRA, and we
know that his application for a deck was nore than
twice as large as the one he is proposing today, his
application would not have been accepted.

Yesterday, | spoke with Messrs. Hamd
Kharim and Col | een Beryl in the Departnent of Health,
t he Envi ronnment al Heal t h Adm ni stration. They advi sed
nme that an EHS staff nenber posted to DCRA has been
alerted to this matter, and that should any pernmt be
i ssued that does not respect the easenent they wll
consider it invalid.

I n addi ti on, a separate covenant si gned by
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M. Economides in May of 2002 jointly requires any
future owners of the houses -- now M. Deel and Perry
Sai dman -- to routinely test and naintain the storm
wat er system To the best of ny know edge, M.
Sai dman has not been heard fromin this case, despite
ANC notice and at |east one phone call -- mne -- to
his current phone nunber.

Apart from the |legal issues, proper
enforcenent of this easenment is urgently needed,
because the stormwater systemon M. Deel's property
does not perform adequately, and contributes to the
fl oodi ng of nei ghbors' yards on the other side of the
al l ey.

The phot ographs that |1've included in ny
testinmony show conditions at the site on three
separate dates in 2005. Inthe first, M. Deel's yard
is full of water and it's cascadi ng over his retaining
wall into the alley and then into nei ghbors' yards.

The second and third, in July, show staff
fromthe Mayor's O fice of Nei ghborhood Services on
the eve of a hurricane delivering sand bags |ong
sought by nei ghbors to stemthe fl ow of water across
the alley into their yards.

The fourth shows yet another storm in

Cct ober of last year. So ny point is, you know, it's
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not just when there's a hurricane that there are
serious issues with the water in this area.

M. Chairman, under the covenant, the
Envi ronnent al Heal t h Admi ni stration has an obl i gati on,
shoul d the property owners fail to ensure the proper
functioning of the storm trench, to take steps
i ndependently to correct the conditions. Wth and
wi t hout the assistance of the ANC, neighbors have
sought action by t he Envi r onment al Heal t h
Adm ni stration and other city agencies on nore than a
dozen occasi ons.

Shoul d you approve construction of a deck
inthe rear yard, this will nost certainly contribute
to further problenms and could result in term nation of
the covenant, thus freeing Environnmental Health
Adm nistration fromany obligation to take corrective
action in the future. So that's how | relate, you
know, these issues to the overall inpact.

In terns of the special exception in the
Zoning Code, | now want to turn to the question of
whet her, under the Zoning Code, the proposed deck
warrants a 50 percent exception from the rear yard
set back, whether it is, under the |anguage of the
code, in harnony with the general purpose and intent

of the zoning regulations and zoning maps, and will
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not tend to affect adversely the use of neighboring
property.

In answer to M. Deel's statenents in his
application that the proposed deck is in keeping with
t he nei ghborhood character, | want to start by
descri bi ng the exi sting house density on this site and
the site next door. Until M. Econom des purchased
the property in 2001, it was a single lot with a
single house that faced MacArthur Boulevard wth
generous front, side, and backyard setbacks.

After acquiring the first lot, M.
Econom des subsequently acquired the |ot next door,
using a so-called dog-leg configuration that all owed
him to bypass BZA review. He then subdivided both
properties so as to obtain sufficient frontage for
four MacArthur Boul evard addresses.

On each lot, therefore, there is a house
in the front and another in the back. M. Deel's is
one of the houses in the back and on the left, and
either a wal kway or driveway to the rear property.
All are three stories with basenents, cellars, and
gar ages.

In addition, all were built beyond the
scope of the inproved plans. They have a pair of

French doors, and M. Deel's house has these as wel |,
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on the rear first floor in the air where building
pl ans show a wi ndow with a wi ndow seat inside. And
| " mhappy to provide a copy of those plans. They used
nore or |less identical plans for all of these plans
are --

CHAI RPERSON GRI FFI S: I know. "1 et
you continue on, but | just want to be absolutely
clear that nost of this isn't before us right now |
nmean, there's nothing we can do wi th a subdi vi sion, or
whether it was a -- built according to plans. | just

M5. THOWPSON: |'magoing there. |'mgoing
t here.

CHAI RPERSON GRI FFI'S:  Okay.

M5. THOWPSON: |In contrast, a majority of
t he surroundi ng houses still fit the description of
The Palisades contained in the conprehensive plan
Section 1406.5(a)(2) calls out The Palisades as
"environnentally valuable and sensitive to urban
devel opnent " -- an i nport ant feature, bot h
topographically and is a large -- a largely wooded
area with | ow density residential above the canal

Many houses are t wo story, and
construction within the rear yard setback is by and

| arge confined to fences and natter-of-right buildings
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such as garages. There is one deck nearby. In fact,
it is directly next door to M. Deel, as we have
heard, to the left and is within the rear vyard
set back.

It was built before the current owner
acquired the house. It may never have been approved,
and | doubt if it would be approved today.

For the reasons that |'ve described, it
woul d be difficult to describe the house, even wi t hout
the proposed deck, as characteristic of the
nei ghbor hood, primarily due to its size and the shape
of the subdivision. The site presents both advant ages
and probl ens, as does the design of the house.

Presumably, M. Deel nmde a tradeoff
bet ween anenities and i nteri or space for entertai ni ng,
and outdoor space for gardening or entertaining.
Contrary to the assertion in M. Deel's application
that increased activity in the alley would make the
ar ea nor e nei ghborhood friendly, nei ghbors are worri ed
about a | oss of privacy. After enduring four years of
construction, they just want alittle peace and qui et,
and that is really what all of us want in our
backyar ds.

But in contrast to a deck at ground | evel ,

anyone standing on this deck could easily gaze
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directly onto the -- into the neighbor's kitchen, and
sound would carry farther than it would if the deck
were on the ground.

| also just want to stop here and pick up
on a point that M. Finn nade early in his testinony.

| think that he -- he was sort of trying to say that

the alley, in essence, should be an extension or
serves as an extension of the rear yard. I n ot her
words, you know, we don't really -- this setback is

not very inportant in this case, because, you know, we
have this alley. [It's okay.

But | just want to point out that thereis
just no -- nothing I've ever found in ny -- | nean,

you know, experience in the Zoni ng Code that suggests

that it's fine to -- you know, for a neighbor who
wants to -- to do sonething in their rear yard to sort
of appropriate or count in alley wdth when

determ ning their setback

CHAI RPERSON GRI FFI' S: That's not what he's
doing, is he?

MR FINN:  No.

CHAI RPERSON GRI FFI'S:  Are you saying M.
Finn is calculating in to conply with the rear yard
set back --

MS. THOWSON: Well, | think in ternms of
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the rational e about the inportance of preserving the
rear yard setback --

CHAI RPERSON GRI FFI'S: | mean, | think he
was maki ng the point, which we'll figure, you know, as
we review this, that there is open space.

M5. THOWPSON: Ri ght.

CHAI RPERSON CGRI FFI S: That's all. That
was pretty clear.

M5. THOWPSON: Ckay.

CHAI RPERSON CRI FFI S: It's not
conpl i cat ed.

MS. THOWPSON: | can understand M. Deel's
wish to be able to barbecue wi thout running up and
down the stairs. But this application requests a
speci al exception primarily to enable big to becone
bigger. At 632 square feet, and with a handrail 14
feet off the ground, the nost suitable use for such a
deck woul d be for sumer performances of Shakespeare.
There is no other way to describe it, except as a
st age.

Mor eover, the sane easenent and covenant
that exists to protect the storm water system would
seemto bar the planting of any trees that coul d serve
as a visual buffer. Despite having been trimed back

by close to half fromthe initial application, M.
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Deel 's proposed deck is too large, and, as a result,
its construction use will have adverse inpacts on the
use of nei ghboring properties.

These likely inpacts could have been
addressed in this application by, for exanple,
trimmng the deck design back to align with the
nei ghbor's desk, thus sinultaneously inproving its
position in relation to the storm water trench, or
even stepping it down on one side.

To conclude, M. Deel's application fails
to disclose his |egal obligations under an easenent
with the Departnent of Health. That al one should be
grounds for rejection of the application, in ny view,
as it indicates to me that M. Deel lacks intention to
fulfill his obligations under either the easenment or
t he covenant.

The size and location of this elevated
deck will result in a loss of privacy for neighbors,
al ong with i ncreased noi se, exacerbated by the hei ght
of the deck and the lack of effective neans for
buffering these inpacts.

M . Chai r man, and menbers of t he
Comm ssi on, pl ease vote to deny the application before
you.

CHAlI RPERSON @RI FFI S: Excel | ent. Thank
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you very rmuch

Questions?

VI CE CHAI RPERSON M LLER: Can you point to
the provision in the easenent that bars the deck?

M5. THOWPSON: Well, and | want to refer
to a conversation | had yesterday with M. Beryl and
M. Kharim, to talk about this, because in our
original transmttal letter, following the first ANC
vote, we requested that a letter be obtained from--
directly fromthe Environnental Health Adm nistration
as to the inportance of these docunents.

Establ i shnent of easenent is the area |
|l ook to, and it says it will be for the exclusive --
|"d say point two, Lot 64, for the benefit of both 64
and 65, shall be subject and subservient to an
easement in through, over, and across said property
for the continued existence, nmaintenance, and use of
t he easement area. This easenent shall be for the
excl usi ve use and benefit of the owners of 64 and 65.

Again, |'mrelying somewhat today, and |
requested yesterday, that soneone on the staff of
Environnmental Health Admi nistration participate in
this proceeding, and was told that they would not be
doing that. However, |, in ny notes, say the easenent

clearly delineates this area that says you cannot
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build on it, and there's a drain that connects those
properties. You can't put anything on that easenent.

So | think that, you know, we're starting
to get here to sone of the questions of where this
structure nmay be located. But, again, | just want to
highlight -- you know, this is not a lega
technicality fromthe standpoi nt of neighbors. And I
-- | cannot tell you how nuch time and energy has been
spent in contacting city officials, having themreview
this situation.

This is -- of course, this is not -- you
know, M. Deel didn't construct these houses. But
what we have is an intensely-devel oped area, |arge
roofs, lots of pavenent, and so forth, on a sl oping
area, in a part of the city that we know is -- is
sonetimes, you know, plagued by water difficulties
because of its natural topography.

So what |I'm saying is we need -- |I'm
sorry?

CHAI RPERSON GRI FFI'S:  So do you think this
is too overdeveloped and it's inpacting the storm
wat er nmanagenent ?

M5. THOWPSON: Well, | think ideally we
woul d have M. Deel's cooperation to address this

problem And then, once addressed, | think that would
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be the appropriate time to -- to |look at whether --
you know, to | ook at a deck application. 1In ny view,
first things first.

You know, this is a situation which is
very bad. | can't --

CHAI RPERSON GRI FFI'S:  There's steps first
t hat you want hi mto address, and then you' d entertain
t he substance of the deck application?

M5. THOWPSON: Well, | nean, the first --
let's just start -- the french door and the exitway
fromthe house where he wants to attach the deck is --
does not conformto plans. So in ny view, it --

CHAI RPERSON GRI FFI'S:  What are we supposed
to do with that, though?

M5. THOMWPSON:. -- it woul d be very easy --

CHAI RPERSON GRIFFI'S: Wl |, what do you
want nme to do with that? Let's take up that issue.
What jurisdiction do you think | have to deal wth
that issue, that it's not according to plans?

MS. THOWPSON: The reason that concerns ne
is-- and it's not the first reason that it concerns
me, but --

CHAI RPERSON GRI FFI S: Let me just be
cl ear.

M5. THOWSON: -- there are four --
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CHAI RPERSON GRI FFI S: | have a question

that it concerns you, and ny concern nowis that | may
be raising expectations of you that we can do
somet hi ng about it.

M5. THOWPSON: Ri ght.

CHAI RPERSON GRIFFI'S:  And | just want to
be absolutely clear. Unless you're bringing an appeal
to that building permt, there is nothing -- that's
not a pertinent issue, as | see it, for us today.

M5. THOWPSON: | think | have to go back
you know, to one of your initial questions to M.
Finn. Isthis -- is this proposal in keeping with the
character of the nei ghborhood? And --

CHAI RPERSON @RI FFI S: And you find the
house itself is not.

M5. THOWPSON:. Well, | --

CHAI RPERSON CRI FFI S: That's fine.
under stand t hat.

M5. THOMPSON: Am | tossed out of the
hearing for that reason? | nean, | could -- if you
would like to, | can't -- | can't independently
consi der what this deck | ooks |i ke without al so seeing
the house. GCkay? So | can't help but -- you know,
this is like, are we looking at two fences that are

seven-feet high, or one 14-foot fence?
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CHAI RPERSON GRIFFIS: 1'mjust trying to

get absolute clarity of your testinony, and that's
what we'll --

M5. THOWPSON: Ri ght.

CHAI RPERSON &Rl FFI S: -- have to
deli berate. So what | can do is help you focus on the
i ssues that are actually within our jurisdiction.

M5. THOWPSON: Right.

CHAI RPERSON GRIFFIS:  And it may be too
| ate of an hour for me to be too patient with it, but
| think the issue -- the issue is, focus on for us --
so your point is that this -- the whol e house is just
too massive. You can't add anything nore to it.

M5. THOMPSON. No. | think ny point would
be that, you know, by right M. Deel can -- can create
some sort of a bal cony, you know, and he can have a
bar becue and he can create a space where he can open
his french doors and step outside and enjoy the
evening. And | think that's perfectly legitinmate.

| think that, you know, when a house such
as this goes on the market, it has certain strengths
and weaknesses. And when they tal ked about the | ot
coverage and howthis is, you know, a very |large site,
the fact is if you took away that dog-l|eg pat hway and

| ooked at the house as the neighbors look at it --
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CHAI RPERSON GRIFFI'S:  Qur problemis we

have to be so technical. | nean, |ot occupancy is | ot
occupancy. It's calcul ated exactly as the regul ati ons
do, whether it's a dog-leg or not. | rmean,
understand the reality of perception of what that is,
but that's what | ot occupancy is.

Ckay. Any other foll owp questions? M.
Mller?

VI CE CHAI RPERSON M LLER: Just one, |
think. On page 5 of your testinony, you refer to a
nei ghbor's kitchen, that's standing on the deck they
could easily gaze directly into a nei ghbor's kitchen.
And |'m wondering if you're referring to a specific
property, because Ofice of Planning has testified
that nobody's -- none of the neighbors' privacy is
af f ect ed. So are you -- are you referring to any
property in particular, or are you just naking a
general --

M5. THOWSON: No. I|I'mreferring to the
property directly to the left.

VI CE CHAI RPERSON M LLER  Ckay.

M5. THOWPSON:  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

M5. THOWPSON: And, again, | think, you

know, you can see the pictures there of the change
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t hat has taken place. So --

CHAI RPERSON GRI FFI S: Ckay. Any ot her
guestions? M. Etherly?

BOARD MEMBER ETHERLY: Ms. Thonpson, |
think you earlier were going to speak very briefly to
t he i ssue of the Pepco easenent. It's not necessarily
a maj or concern, but | noted that it was nentioned in
one of the letters submtted in opposition. So did
you have sonme additional infornmation about that?

M5. THOWPSON: All | would say is that if
-- if you do -- you decide not to decide this issue
tonight, and it was possible to | eave the record open
to -- to locate that, | understand there is such an
easenment. | don't know what it says.

BOARD MEMBER ETHERLY: Ckay. Thank you

M5. THOWPSON: But | understand that it

may further bind the rear of the property. So that

again -- | think it's unclear, and |I'm not an expert
on easenents -- what exactly can -- what exactly can
go --

BOARD MEMBER ETHERLY: Ckay.

M5. THOWPSON: -- you know, in that rear
easerment. Is planting all right? 1Is -- you know, |
just don't know.

BOARD MEMBER ETHERLY: Ckay.
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M5. THOWSON: And that's why | think it

woul d be good to hear directly fromthe Environnental
Heal th Administration

BOARD MEMBER ETHERLY: Ckay. Thank you

M5. THOWPSON: Before you decide this.

BOARD MEMBER ETHERLY: Thank you, M.
Chai r.

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?
Does the applicant have any cross? Any questions of
ANC?

MR FINN. May | just nake a few --

CHAI RPERSON GRI FFI'S: At cl osi ng.

MR. FINN. Ch, okay.

CHAI RPERSON GRI FFI'S:  Absol utely.

Ckay. Thank you very much

Let's nove on, then, to ot her persons that
were here to provide testinony inthis application, in
support or in opposition.

MR. DEEL: Can | read one quick thing?
No?

CHAI RPERSON GRIFFI'S: W're going to get
through all of this and then --

MR. DEEL: Ckay.

CHAI RPERSON GRI FFI'S:  -- yours is the | ast

wor d.
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MR. DEEL: Al right.

CHAI RPERSON GRI FFI'S:  You have rebutta
testimony, and then closing and all that.

Do we have any others? Are you going to
provi de testinony? W' re ready.

M5. THOWSON. M. Chairnman, | just want
to submit to the record briefly in response to your
guestion about the neighbor's yard this photograph
whi ch shows a picture fromthe nei ghbor's kitchen out
into the area where the deck woul d be construct ed.

CHAI RPERSON GRI FFI S: Ckay. How many
copies do you have? Ckay. For the record, just
bri ng, you know, enough copi es, obviously, to get into
the record. Wiy don't you showthat to the applicant,
then, and then they can put it into the record.

Ckay. Let's nove ahead.

M5. QUANDT: Good evening, Chairnman
Giffis, and Board. M nane is Caroline Quandt. |
live across fromthe property, a bit catecorner, on
t he corner of Maconb and the alley, Maconb Street and
the all ey.

|'"'m here representing nyself and four
ot her nei ghbors. So | would like to read into the
record, if I may, this letter that we've drafted

As immedi ate neighbors -- there nmay be
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some crossover in the points, so | my just drop out
a few As imedi ate neighbors of 5528 MacArt hur
Boul evard, N.W, we wi sh to regi ster our oppositionto
t he application of Bradford Deel, pursuant to 11 DCVR
3104.1, for a special exception.

Qur reasons for opposing this project are
t wof ol d. First, we believe that the proposed
construction is not in harnony with the purpose and
intent of the zoning regulations, and that it wll
have a negative i npact on the use and enj oynent of our
properti es.

As articulated in 11 DCVMR 101.1, the
zoning regulations of the District of Colunmbia are
intended to provide adequate light and air, and to
prevent overcrowdi ng of land. Section 223 sets out
the criteria for a special exception.

Both the original and the revised plan
submitted in Decenber depict a very large structure
that will intrude into the required 25-foot rear yard
set back, and tower over the alley. W fail to see how
thiswll increase the nei ghborhood-friendly aspect of
the dwelling, as represented in M. Finn's August 22nd
submi ssion letter to the Board.

Wth reference to 11 DCMR 223.2(c), M.

Finn stated before the ANC that the project is pretty
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much in keeping with The Pal i sades, and everyone has
a simlar situation. \Wile decks are comon in The
Pal i sades, their installationinthe rear yard setback
is not.

Most of the properties in Square 1445 have
very |l arge back yards with only garages, carports, and
sheds occupyi ng t he 25-f oot rear setback as al | owed by
right in Section 2116.2. See the attached -- and t hen
| have attached a sequence of the alleyscape, which

depicts that.

The architect's suggestion in his
August 22nd letter that our 15-foot -- Rachael just
said this -- alley can sonehow serve as the rear yard

setback is absurd. The alley serves as a buffer for
nei ghbors across the way, and shouldn't be opened up
to provide a rear yard for one neighbor. That would
be an unprecedented intrusion.

This property is the product of two
subdi vi si ons whi ch were recorded and devel oped to the
maxi mum ext ent al | owabl e by Frank Econom des between
2002 to 2005. Were once there were two heavily
veget ative properties occupied by typical Palisades
bungal ows, nowthere are four properties with two sets
of massive houses packed tightly together back to

back.
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The negative environnmental and aesthetic
i npacts of this dense devel opnent have been severe,
and we don't wish any further |oss of pervious
surface, light, air, greenery, and privacy. Qur
cross-all ey Maconb Street nei ghbor, M chael Leaveck,
whose rear abuts the subject property, is the cl osest

to the proposed deck and the nost directly affected.

And that kitchen w ndow photograph
illustrates that, well, as far as |'ve been able to

determ ne, this present revision would align the |eft

side of the deck with -- with his wi ndow. So soneone
could -- standing on the edge coul d | ook straight in.
W will all face the visual intrusion of

this structure fromour back porches, and the height
is --is a huge part of it. M. Deel's proposed pl an
to screen the addition by repl aci ng the exi sting arbor
vitae with |eeland cypresses will not necessarily
solve the problem at least in the near term and
illegally planting themin the Pepco utility easenent
to the right of the driveway wll not bar M.
McMasters and Ms. Koerner's view through the open
dri veway.

Anot her concern relating to 11 -- that ny

nei ghbors have relating to 11 DCVR 223. 2(b) is noise,
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as sounds from a raised deck tend to carry over a
wi der distance. M. Deel apparently wants to build an
enornmous deck to entertain large groups, or it would
appear that way.

Decks in the nei ghborhood are about 200
square feet or less for the famly's use. Cearly, a
600-foot square deck is not needed, if it's to
accommodate a snmall nunber of people. G ven the
proximty of the deck to the adjoi ni ng and cross-all ey
nei ghbors, the famlies occupying these houses right
to a peaceful nei ghborhood woul d be i npi nged.

Second, we're concerned that the proposed
construction will interfere with and further degrade
t he abysnmal performance of a covenant and stormwater
managenment system which serves both 5526 and 28
MacArt hur Boul evar d.

Al four of us on the west side of the
alley suffered severe damage in the catastrophic
fl oods of August 2001. |In my case, our rear basenent
wal | caved into the house, and we're still digging
out. And the subsequent intensive alley devel opnent
has exacerbated the existing drainage problem by
i ncreasi ng both the amount of inpervious surface and
t he vol une of runoff into the alley.

The surface and slope of the alley has
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al so been degraded so that runoff has regularly fl owed
into and through our properties. Wile the devel oper
was required by the D.C. Departnent of Health's
Watershed Protection Division to install, as a
condition of his building permt, a storm water
managenment facility to control and filter runoff on
site, the choice of an infiltration trench --
essentially, a large dry well -- ill-suited to urban
environnents and notoriously prone to failure was
seriously flawed, as was the design and construction,
whi ch violated the approved plans in nmultiple ways,
therefore, ensuring it wouldn't function.

As a result, the system doesn't keep
runoff within the bounds of the properties as
i ntended, but regularly backs up and overflows into
the alley. Only addition -- the addition this sunmer
of sand bags on the west side of the alley by DDOT and
O fice of Neighborhood Services has served to protect
us fromthis onsl aught.

W have repeatedly comrunicated our
concerns about the apparent failure of this facility
to the Departnment of Health, but to no avail. W have
al so urged the new owners to address the problem
shari ng of ficial docunent s, pl ans, covenant,

easenments, photographs of +the construction, and
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contact information for two civil engineers qualified
to deal with it.

But the only change we have observed has
been the connection of a discharge pipe from M.
Deel's foundation sunp punp to a yard drain, which
serves to only conmpound the problem by adding nore
water into the already overburdened system

Now, M. Deel proposes to place piers, if
not within the actual facility, then in very close
proximty to it where ponding regularly occurs. Wile
M. Neubauer is indeed a qualified structura
engi neer, we wonder if he had all of the information
necessary to nmake a judgnent in this case.

H s drawing i s based -- of the footings is
based on the design engineer's as-built certification
of plans, which doesn't accurately reflect the final
characteristics of the stormwater nanagenent system

Further, was a geotechnical engineer
consul ted regarding the soil characteristics and the
beari ng capacity of saturated soil?

In closing, we urge the Board deny this
request for a special exception or, at the very | east,
wi t hhol d final consideration until the drai nage i ssues
are finally resol ved.

Thank you.
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CHAI RPERSON CGRI FFI'S:  Thank you very mnuch.

Questions fromthe Board?

VI CE CHAI RPERSON M LLER  Ms. Quandt, to
be perfectly honest, |ooking at these pictures, I
-- | can see why you may have concerns about how t hese
homes fit in to Palisades, and how they were built.
| * mhavi ng troubl e, though, seeing howthe deck, which
is at issue before us, sonehow towers over the alley
or sonehow, you know, | don't know, creates sone
adverse inpact here.

M5. QUANDT: Well, naybe it's a matter of
per cepti on.

VI CE CHAI RPERSON M LLER: Ckay. | was
just wondering if there was anything you wanted to
add. My other question is: how will the deck
exacerbate the storm water nmanagenent probl enf

MS. QUANDT: Well, one concern we have is

that if -- are there any plans to replace the systen?
If they're going to be digging -- as the as-built
plans are not accurate -- the civil engineer who

designed it didn't actually w tness the construction.
| witnessed the construction.

And so there is going to be sone feeling
around, and what's -- what is going to be the plan for

-- if they are going to be digging things up, you have
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a covenanted system which is supposed to -- it
al ready doesn't work. You're going to be taking it
apart. What's the plan for having a system during
construction?

CHAI RPERSON GRI FFI'S:  Okay. Construction
i ssues.

Any ot her questions?

(No response.)

Does the applicant have any cross?

MR FINN. [1'd just Iike to nake a couple
of comments here.

CHAI RPERSON GRI FFI S: Ckay. No cross
guestions, then, for the wtness?

MR FINN.  Oh.

CHAI RPERSON GRI FFI'S:  Very wel | .

MR FINN.  Well, I just -- | just --

CHAI RPERSON GRI FFI'S:  That's okay. W can
have it in your closing, if you'd like.

MR, FI NN: "1l just do a closing
guess that's confusing.

CHAI RPERSON CGRI FFI'S:  Thank you very much.

A few nonents for closing.

MR FINN: Al right. 1'dlike to address
sone of the issues. Let's start with the french door.

Let ne start with something else, if | may. Let nme go
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back a little bit further.

|"ve lived in The Pal i sades for 26 years.
What ' s happening in The Palisades is that a |ot of
very nodest single-fam |y detached dwel | i ngs are bei ng
replaced with |arger hones. However, all of these
homes t hat have been built, including M. Deel's here,

have net the existing zoning regul ati ons.

So | see this happening in the
nei ghbor hood, because, like | say, |'ve been there a
long tine. |I'man architect in D.C. |'ve done -- you
know, |'ve done other work in The Pali sades.

The nei ghborhood is changi ng. However
let's just take these four houses here. These houses
are well within the zoning regulations, and, as a
matter of fact --

CHAI RPERSON GRI FFI'S:  Right.

MR FINN. -- the lots are bigger.

CHAI RPERSON GRI FFI'S: | don't think that's
unknown to --

MR FINN: | don't think -- | don't think
t hat --

CHAlI RPERSON CRI FFI S: M. Finn, let me
i nterrupt, please.

MR FINN: -- it's an enotional issue in

t he nei ghbor hood.
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CHAI RPERSON GRI FFI'S: I f | could just give

you a little direction.

MR. FINN. Ckay. Sure.

CHAI RPERSON (Rl FFI S: Let's just go to
closing. Stick to your 223 special exception. Let's
tal k about the deck.

MR. FINN. Ckay. Al right. Let's talk
about the storm water managenment system That seens
to be the nost pertinent thing here.

The reason | went to a structural engi neer
was to ensure that this deck could be constructed
wi t hout any way inpinging on the system This is a
drawing | have of the existing system showi ng the
trenches and the hol ding drains, etcetera, etcetera,
et cet era.

Now, when | nmet w th Neubauer, | said,
"Look, let's do the minimumwe can. And if push cones
to shove, if we -- if we are doing this excavation
and we conme across something, we can do even |ess
footings." And we can. So | don't think that's a
probl em

And it's in M. Deel's interest to
mai ntain the stormwater system |[It's his house. He
is going to get flooded. He is going to be

responsible if the systemdoesn't work. So | -- | --
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it doesn't seem-- | don't see howthat quite enters
into it.

The one storm where the system did
overfl ow was an extrene condition, and | don't think
any system can be designed for that extrene a
condition. Like |I say, | live in The Palisades.
know it's a problemthere, because it's close to the
river. There are rivulets, and what have you, in the
nei ghbor hood.

As a matter of fact, when | built ny house
in The Palisades | couldn't even do a basenent because
there was a water problem

CHAI RPERSON Rl FFI S: Ckay. So you're
saying that the construction will not negatively
i mpact the stormwater filtration and runoff on this
property, and that you will design it so that the
structure will conply with that.

MR. FINN: Absol utely.

CHAI RPERSON GRI FFI S: And rmaintain the
easenent .

MR FINN: It's in our interest.

CHAI RPERSON GRI FFI'S:  Ckay. \What el se?

MR FINN: Well, let nme address the issue
of the Pepco easenent, too. |'mnot sure where that

is. | have a Pepco easenent on ny property, and |'ve
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got a concrete driveway on top of it. So | don't
think that that's a probl em

| think the big -- like |I say, what --
does it really make any difference if there's 10

people on this deck or two people on this deck? W

want to be good neighbors. W don't want to be
offensive. W're within the |ot occupancy. | just
don't -- | just don't see what the problemis. It's
a deck.

CHAI RPERSON GRI FFI'S:  Okay.

MR FINN. It's --

CHAI RPERSON GRI FFI S: Good enough.
Anyt hi ng el se?

MR. DEEL: Wth regards to the Pepco
easenment --

CHAI RPERSON GRI FFI'S:  Okay.

MR. DEEL: -- there's 12 feet between ny
house and the other house that sits in the back, and
dead center between the six foot over -- six foot over
either way. That's where the line runs fromthe Pepco
line. It's in between the two hones. The deck is not
going to be near it. It's at |east six feet away from
it, if anything.

The easenent -- and the pole -- here is a

pi cture of the two houses.
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CHAI RPERSON GRI FFI'S:  Ri ght.

MR. DEEL: And the pole is on this side of
the alley. The line goes down underneath the alley
and then through the center wall and then out to each
of the houses.

CHAI RPERSON GRI FFI'S: Okay.

MR. DEEL: That's the easenent fromPepco.

CHAI RPERSON GRI FFI'S:  Okay.

MR DEEL: So this deck will not affect --
| don't know why the easenent is comng up, but it --
there's nothing going to be near it.

CHAI RPERSON GRIFFIS:  Ckay.  Anything

el se?
MR. DEEL: Not hi ng.
CHAI RPERSON CGRI FFI'S:  Thank you very much.
MR, DEEL: Just to tell you just this one
thing that | wanted to -- and I'Il end.

CHAI RPERSON GRI FFI'S: Go ahead.
VR. DEEL : FEMA, national situation

updat e, Saturday, April 2nd, which you have phot os of

t he wat er pouring over -- careening over ny yard into
the all eyway. "Heavy northeast rain Saturday. Parts
of 13 states in the northeast of -- fromMaine to West

Virginia are under flood watches in advance of a wet

spring storm schedul ed to drench the region today."
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April 3rd update. "Earlier yesterday a
rain ban triggered street flooding in Wshington,
D.C., and Baltinore." And this says, "April brought
above -- above normal rainfall with anounts generally
between four and five inches at nost. This nonth
opened and closed with two significant rain storns,
both on a Saturday, April 2nd, and April 30th. The
first began as a steady rain" --

CHAI RPERSON GRI FFI'S:  CGood.

MR, DEEL: No.

CHAI RPERSON CGRI FFI'S: So it's docunent ed.
It was a big --

MR DEEL: MW point is that --

CHAI RPERSON GRI FFI'S:  -- big storm
MR. DEEL: -- even though it's a storm
drai n managenent system it is set up to -- to never

t ake that anount of rain.

CHAI RPERSON GRI FFI'S:  Okay.

MR. DEEL: The water has got to go
sonewhere, and thank God it does flow over into the
all ey as opposed to into ny basenent.

CHAI RPERSON CRI FFI S: Al right. Ckay.
Any ot her questions, clarifications, fromthe Board?

VI CE CHAI RPERSON M LLER: | just have one.

CHAI RPERSON GRI FFI'S:  Yes.
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VI CE CHAI RPERSON M LLER: Do you want to

address the ANC s all egation that the other easenent
may bar construction of the deck?

MR. DEEL: Sure. And thereis actually --
do you have this? You shoul d.

CHAI RPERSON CGRI FFI S: Take that. Good.
Wth that, I"mgoing to turn it over to you.

MR FINN. This is -- okay. That's the
tubing that comes in fromthe other house. This is
t he drai nage system that cones in fromthe house in
front. This is the catch basin. This is the area of

drai nage for theinfiltration, right here, which we --

we don't want to touch it. | mean, we don't want to
get near it. So our columms are going to be all
behi nd t hat .

VI CE CHAI RPERSON M LLER: Can you step
back so that they can see as well? | think we --

MR FINN. Ch, I'msorry. Yes.

VI CE CHAI RPERSON M LLER: M question is
really nore of alegal question, that they were saying
that the easenment may preclude coverage of a certain
area, and that mght -- that m ght include a deck over
t hat area.

MR. DEEL: W' re not going to be covering

that area at all.
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MR FINN: Well, | nean --

VI CE CHAI RPERSON M LLER: | nean, is your
point that it's not covered in the sense that there
can still be access toit, the fact that it's above it
neans it's not --

MR DEEL: There will be -- there has to
be access to it.

VI CE CHAI RPERSON M LLER  Ri ght.

MR DEEL: | can't maintain it wthout
access to it. So how can | cover it and still
maintain it? Wich | amby |law required to do.

VI CE CHAI RPERSON M LLER  Ri ght.

MR DEEL: And | know that. | know that
fromthe day we settled.

VI CE CHAI RPERSON M LLER: Ckay. Any
ot her --

MR FINN. And it's a pervious structure.
| nean --

VI CE CHAI RPERSON M LLER: | think -- |
t hi nk, no, we have to stay in order here. M. Giffis
had to | eave, but | think we're just about finished,
unl ess you have any ot her further closing statenents.

MR. DEEL: |'mdone. Thank you very nuch.

VI CE CHAI RPERSON M LLER  Ckay. And any

ot her comrents by the Board?
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(No response.)

Ckay. M. Giffis suggested that the
record be closed at this point, unless Board nenbers
feel otherwise. Ckay. And that this be set for a
speci al public decision neeting next week, at which
time the Board will just discuss the case and make a
deci si on.

MR. DEEL: Thank you.

VI CE CHAI RPERSON M LLER  Ckay. Then,
guess - -

MR. FINN. Thank you all.

VICE CHAIRPERSON M LLER --  that
concl udes this case. Thank you.

M. My, do we have -- or, Ms. Bailey, do
we have any other business for the Board this
aft ernoon?

MS. BAILEY: No, MadamChair. That's it.
Madam Vi ce Chair.

VI CE CHAI RPERSON M LLER:  Thank you

(Wher eupon, at 7:08 p.m, the proceedi ngs

in the foregoing matter were adjourned.)
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